AUSTRALIA
AN i// /

> L5
7, o N

/i3

Australian Security Intelligence
Organisation Act 1979
Act No. 113 of 1979 as amended

This compilation was prepared on 29 July 2003
taking into account amendments up to Act No. 77 of 2003

[Note: Division 3 of Part |11 ceasesto bein force on 23 July 2006, see
section 34Y]

The text of any of those amendments not in force
on that date is appended in the Notes section

The operation of amendments that have been incorporated may be
affected by application provisions that are set out in the Notes section

Prepared by the Office of Legidative Drafting,
Attorney-General’ s Department, Canberra






Contents

Part |—Preliminary 1
1 Short title[SEENOLE 1] ...t 1
2 Commencement [SEE NOLE 1] ......evrueerureririereirie e 1
3 REDEA ..o 1
4 DEfINITIONS ...ttt 1
4A Application of the Criminal Code...........covvrrirerecireineenseeseee 6
5 Extension of Act to externa Termitories........coovververenecneeneeeenns 6
5A Copies of certain notices to be given to Inspector-Generdl ............... 6
Part I11—The Organisation and the Director-General 7
6 Continuance of OrganiSatioN ...........ccueeerreereereeessesesesesee s 7
7 DireCtor-General ..........coooerueririeireeerreee et 7
8 Control of OrganiSatioN .........cccoveireeirrirerereesee e 7
8A GUIEIINES. ...ttt 8
9 Term of office of Director-General ............coceevreereennereseeseenenes 9
10 Remuneration and allowances of Director-General ..............c.e..... 10
11 Leave Of 8DSENCE.........ciiviiiree e 10
12 RESIGNELION ... e 10
13 Termination of @pPOINEMENE.........ccceeirrireerreer e 10
14 Acting Director-General .........c.coveereinenenneneeseeses e 11
15 Appointment of aJudge as Director-General ............cooeeeveeereenennes 12
16 DEEGALION. ...t 12
Part | I1—Functions and powers of Organisation 14
Divison 1—General 14
17 Functions of OrganiSation..........c.ceccveereeerneneserneesee e 14
17AA  Feesfor advice and other SErviCes ........ccovvirrinienneienec e 14
17A Act not concerned with lawful dissent €tC. ........ccooceieeeniineneienennes 15
18 Communication of intelligenCce etC. .........ccevvvevevevecicecece e 15
19 Co-operation with other authorities ..........cccoeevreireesnreeeee 17
20 Specia responsibility of Director-General in relation to
functions of OrganiSation...........cccoeeerirenesere s 18
21 Leader of Opposition to be kept informed on security matters....... 18
Division 2—Special powers 19
22 INEEIPrEtaiON......c.eveeireeesee e 19
24 Exercise of authority under warrantS etc. ..........cccvevveveeieieieieirennens 20
25 SEACH WAITANES. ...ttt 20
25AA  Conduct of ordinary or frisk search under search warrant .............. 24
25A COMPULEr @CCESS WAITANL ...ttt 24

Australian Security Intelligence Organisation Act 1979 iii



26 Use Of lIStening deViCeS......c.cvveeireirecieceeree e 26
26A Unlawful and lawful uses of tracking devices...........ccccceeveviiiiennns 29
26B Tracking device warrants relating to persons..........cccoeeeveereeenenes 30
26C Tracking device warrants relating to objects............cccceevvveeervennee. 32
27 Inspection of postal artiCleS..........cocvveereeerniese e 34
27AA  Inspection of delivery service articles........ccvverrernennenenencnines 37
27A Warrants for the performance of functions under paragraph
L7()(€) cvveneereerereriee ettt 41
27B Performance of other functions under paragraph 17(1)(€) .............. 44
28 Request for warrant to Specify grounds............coeevreeneerneneneenn 45
29 Issue of certain warrants by Director-General in emergency .......... 45
30 Discontinuance of action before expiration of warrant ................... 46
31 Certain records obtained under awarrant to be destroyed .............. 46
32 Certain action in relation to requests and warrants.............coceeevvenene 47
34 Director-General to report to MiniSter ..........coveeveeneeneeneneenns 47
Division 3—Special powersrelating to terrorism offences 48
Subdivision A—Préliminary 48
34A DEfINITIONS ..ot 48
34AB  1SSUING QUENOKILIES. ..ottt 48
34B Prescribed authorities.........c.covereieee e 49
Subdivision B—Questioning, detention etc. 50
34C REQUESLING WAITANES. ..ot 50
34D Warrants for qUESLIONING ELC. .....c.ooveverreeierreireeeees s 53
34DA  Person taken into custody under warrant to be immediately
brought before prescribed authority ............cooeveieieiiininieee
34E Prescribed authority must explain warrant............cccooeeveenieienenne
34F Detention Of PErSONS........ccurveerieirieereenrees e
34G Giving information and producing things etc
34H Interpreter provided at request of prescribed authority ................... 61
34HAA Interpreter provided at request of person being questioned............. 62
34HAB Inspector-General of Intelligence and Security may be
present at questioning or taking into CUStOdY ..........cccovveererereerenenn 62
34HA  Suspension of questioning etc. in response to concern of
Inspector-General of Intelligence and Security........cccoveevreeeennes 63
34HB  End of questioning under Warrant ...........cccoeereevenereeresenenieeneeenenns 64
34HC  Person may not be detained for more than 168 hours
CONEINUOUSIY ...ttt stete ettt resre b saenan 65
Subdivision C—M iscellaneous 65
34 Humane treatment of person specified in warrant.............ccccoeevenee. 65
34JA  Entering premises to take person into Custody ..........coceererevrerrennn 66

iv Australian Security Intelligence Organisation Act 1979



34JB  Useof forcein taking person into custody and detaining

PEISON. ...ttt sttt sttt sttt b bbbttt b e n e e nnenen 66
34K Video recording of ProCedUIES..........c.overveireenenennerese e 67
34L Power to conduct an ordinary search or astrip search.................... 68
34M Rules for conduct of Strip SEarch.........ccoeeeveienninninneeereee 69
34N Power to remove, retain and copy matefialSEtC. ......oovvvvrvrvrrrernenne. 70
34NA  Specid rulesfor young peOPIE.......ccoveerrerrinereirieiese e 71
34NB  Offences of contravening Safeguards............ccoeeeeereereeneeneenenenns 74
34NC  Complaints about contravention of procedural statement................ 76
34P Providing reportsto the Minister ... 77
34Q Providing information to the Inspector-Generdl..........ccccoceeneeuenee. 77
34QA  Reporting by Inspector-General on multiple warrants.................... 77
34R Discontinuing action before warrants expire...........ccoveeveerervenenn 78
34s Certain records obtained under warrant to be destroyed................. 78
34SA  Status of issuing authorities and prescribed authorities................... 79
34T Certain functions and powers not affected..........cccveerrirerenneens 79
34TA  Limit on contact of lawyer of ChoiCe ........ccovveiecrciince 79
34TB  Questioning person in absence of lawyer of person’s choice.......... 80
34U INVOIVEMENt Of |BWYENS.....coeirieeirereeeer e 80
34v CoNduCt Of PArENES ELC. ...c.cvvevereeeirerieerieereees e 83

34VA  Lawyers accessto information for proceedings relating to
WEITBNE ...t 85
34W  Rulesof Court about proceedings connected with warrants............ 85
34WA Law reating to legal professiona privilege not affected................. 86
34X Jurisdiction of State and Territory courts excluded......................... 86
34Y Cessation of effect of DIVISION........ccooeiiiiii e 86
Part 1V—Security assessments 87
Divison 1—Preiminary 87
35 INEEIPrEtAiON......c.eveeeesee e 87
36 Part not to apply to certain asseSSMEeNtS........ccocoereerieereeresieenns 89
Division 2—Furnishing of security assessments 20
37 SECUNTY @SSESSIMENES......cveiviiriieieieieeete sttt se e e re e sresaenan 90
38 Person to be notified of assessment ... 91
39 Effect of preliminary advice by Organisation...........ccoceceveirieienen 92
40 ASSESSMENtS fOr SEALE PUIPOSES .....cveeereeierreiereeeeeresesreee s 92
Division 4—Review of security assessments 94
54 Applications to TribUNE ..o 94
61 Effect of findiNgS......c.ovvieirere e 94
64 Restriction on further assessments after review ...........ccccceevrinnnnee. 94
65 Reference of certain mattersto Tribunal by Minister.................... 95

Australian Security Intelligence Organisation Act 1979 %



81 SECIECY ...ttt 96
Part V—Staff of Organisation 97
84 Employment of officers and employees..........ccooeereineencincenn 97
85 Designation of OffiCES ELC. .....cecvevieecieicicece e 97
86 Conditions of eMPIOYMEN..........cceiieieiireerereeee e 98
87 Specia provisions relating to existing employees.........c.cccveevrienne 98
89 Termination of employment of offiCers........covvevneinccnccnenns 98
90 Regulationsrelating to Staff ...........cccoeeeiviiieieceeeecese s 98
91 Application of CrMES ACE ........cvreirreeseree s 99
92 Publication of identity of officer of Organisation...........cc.ccceeveuene 99
Part VI—M iscellaneous 101
93 OFfEINCES. ...ttt 101
94 ANNUEL TEPOM ...ttt 101
95 REQUIBLIONS ...t 103
Notes 105
Vi Australian Security Intelligence Organisation Act 1979



An Act relating to the Australian Security
I ntelligence Organisation

Part | —Preliminary

1 Short title [seeNote 1]

This Act may be cited as the Australian Security Intelligence
Organisation Act 1979.

2 Commencement [see Note 1]

3 Repeal

This Act shall come into operation on a date to be fixed by
Proclamation.

The Australian Security Intelligence Organisation Act 1956 and
the Australian Security Intelligence Organisation Act 1976 are
repealed.

4 Definitions

In this Act, unless the contrary intention appears:

activities prejudicial to security includes any activities concerning
which Australia has responsibilitiesto aforeign country as referred
toin paragraph (b) of the definition of security in this section.

acts of foreign interference means activitiesrelating to Australia
that are carried on by or on behalf of, are directed or subsidised by
or are undertaken in active collaboration with, aforeign power,
being activities that:
(a) are clandestine or deceptive and:
(i) arecarried on for intelligence purposes;
(ii) arecarried on for the purpose of affecting political or
governmental processes; or

Australian Security Intelligence Organisation Act 1979



Part | Preliminary

Section 4

(iii) are otherwise detrimental to the interests of Austrdia; or
(b) involve athreat to any person.

attacks on Australia’ s defence system means activities that are
intended to, and are likely to, obstruct, hinder or interfere with the
performance by the Defence Force of its functions or with the
carrying out of other activities by or for the Commonwealth for the
purposes of the defence or safety of the Commonwealth.

Australia, when used in a geographical sense, includes the external
Territories.

authority of the Commonwealth includes:

(@) aDepartment of State or an Agency within the meaning of
the Public Service Act 1999;

(b) the Defence Force,

(c) abody, whether incorporated or not, established for public
purposes by or under alaw of the Commonwealth or of a
Territory;

(d) the holder of an office established for public purposes by or
under alaw of the Commonwealth or of a Territory;

(e) aprescribed body established in relation to public purposes
that are of concern to the Commonwealth and any State or
States; and

(f) acompany the whole of the share capital of whichis held by
the Commonweal th.

certified copy, in relation to awarrant or an instrument revoking a
warrant, means a copy of the warrant or instrument that has been
certified in writing by the Director-General or a Deputy
Director-General to be atrue copy of the warrant or instrument.

Committee on ASI O, ASI S and DSD means the Parliamentary
Joint Committee on ASIO, ASIS and DSD established under the
Intelligence Services Act 2001.

Deputy Director-General means an officer of the Organisation
who holds office as Deputy Director-General of Security.

2 Australian Security Intelligence Organisation Act 1979



Preliminary Part |

Section 4

Director-General means the Director-General of Security holding
office under this Act.

foreign intelligence means intelligence relating to the capabilities,
intentions or activities of aforeign power.

foreign power means:
(a) aforeign government;

(b) an entity that isdirected or controlled by aforeign
government or governments; or

(c) aforeign palitical organisation.

frisk search means:

(a) asearch of aperson conducted by quickly running the hands
over the person’s outer garments; and

(b) an examination of anything worn or carried by the person
that is conveniently and voluntarily removed by the person.

intelligence or security agency means the Australian Secret
Intelligence Service, the Office of National Assessments, that part
of the Department of Defence known as the Defence Signals
Directorate or that part of the Department of Defence known as the
Defence Intelligence Organisation.

Judge means a Judge of a court created by the Parliament.

ordinary search means a search of a person or of articleson hisor
her person that may include:

(a) requiring the person to remove his or her overcoat, coat or
jacket and any gloves, shoes and hat; and

(b) an examination of those items.

Organisation means the Australian Security Intelligence
Organisation.

permanent resident means a person:
(a) inthe case of anatural person:
(i) whoisnot an Austrdian citizen;
(if) whose normal place of residenceis situated in Australia;
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Part | Preliminary

Section 4

(iii) whose presence in Australiaiis not subject to any
limitation as to time imposed by law; and

(iv) whoisnot an unlawful non-citizen within the meaning
of the Migration Act 1958; or

(b) inthe case of abody corporate:
(i) whichisincorporated under alaw in forcein a State or
Territory; and
(i) theactivities of which are not controlled (whether
directly or indirectly) by aforeign power.

politically motivated violence means:

(a) actsor threats of violence or unlawful harm that are intended
or likely to achieve apolitical objective, whether in Australia
or elsewhere, including acts or threats carried on for the
purpose of influencing the policy or acts of a government,
whether in Australia or elsewhere; or

(b) actsthat:

(i) involve violence or are intended or are likely to involve
or lead to violence (whether by the persons who carry
on those acts or by other persons); and

(ii) aredirected to overthrowing or destroying, or assisting
in the overthrow or destruction of, the government or
the constitutiona system of government of the
Commonwealth or of a State or Territory; or

(ba) actsthat are terrorism offences; or

(c) actsthat are offences punishable under the Crimes (Foreign
Incursions and Recruitment) Act 1978, the Crimes
(Hostages) Act 1989 or Division 1 of Part 2, or Part 3, of the
Crimes (Ships and Fixed Platforms) Act 1992 or under
Division 1 or 4 of Part 2 of the Crimes (Aviation) Act 1991,
or

(d) actsthat:

(i) are offences punishable under the Crimes
(Internationally Protected Persons) Act 1976; or

(ii) threaten or endanger any person or class of persons
specified by the Minister for the purposes of this

4 Australian Security Intelligence Organisation Act 1979
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Section 4

subparagraph by notice in writing given to the
Director-General.

promotion of communal violence means activities that are directed
to promoting violence between different groups of personsin the
Australian community so as to endanger the peace, order or good
government of the Commonwealth.

security means:
(a) the protection of, and of the people of, the Commonwealth
and the several States and Territories from:
(i) espionage;
(ii) sabotage;
(iii) politically motivated violence;
(iv) promotion of communal violence;
(v) attackson Australia s defence system; or
(vi) actsof foreign interference;
whether directed from, or committed within, Australiaor not;
and
(b) the carrying out of Australia sresponsibilitiesto any foreign
country in relation to a matter mentioned in any of the
subparagraphs of paragraph (a).

sei zable item means anything that could present a danger to a
person or that could be used to assist a person to escape from
lawful custody.

State includes the Australian Capital Territory and the Northern
Territory.

strip search means a search of aperson or of articles on hisor her
person that may include:
(a) requiring the person to remove all of his or her garments; and

(b) an examination of the person’s body (but not of the person’s
body cavities) and of those garments.

terrorism offence means an offence against Division 72 or Part 5.3
of the Criminal Code.
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Section 4A

Note: A person can commit aterrorism offence against Part 5.3 of the
Criminal Code even if no terrorist act (as defined in that Part) occurs.

Territory does not include the Australian Capital Territory or the
Northern Territory.

violence includes the kidnapping or detention of a person.
4A Application of the Criminal Code

Chapter 2 of the Criminal Code (except Part 2.5) appliesto al
offences against this Act.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
5 Extension of Act to external Territories

This Act extends to every external Territory.

5A Copiesof certain noticesto be given to I nspector-General

Where the Minister gives anotice in writing to the
Director-General for the purposes of subparagraph (d)(ii) of the
definition of politically motivated violence in section 4, the

Minister shall give a copy of the notice to the Inspector-General of
Intelligence and Security.
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The Organisation and the Director-General Part 11

Section 6

Part I1—The Organisation and the
Director-Gener al

6 Continuance of Organisation

The Australian Security Intelligence Organisation, being the
Organisation that was continued in existence by the Acts repealed
by this Act, is continued in existence.

7 Director-General

(1) Thereshal be aDirector-General of Security, who shall be
appointed by the Governor-General and shall hold office, subject to
this Act, on such terms and conditions as the Governor-General
determines.

(2) Before arecommendation is made to the Governor-General for the
appointment of a person as Director-General, the Prime Minister
shall consult with the Leader of the Opposition in the House of
Representatives.

8 Control of Organisation

(1) The Organisation shall be under the control of the
Director-General .

(2) Subject to subsections (4) and (5), in the performance of the
Director-General’ s functions under this Act, the Director-Genera
is subject to the directions of the Minister.

(3) If the Director-Genera requests that a direction of the Minister be
put in writing, the Minister shall comply with the request.

(4) TheMinister is not empowered to override the opinion of the
Director-General concerning the nature of the advice that should be
given by the Organisation.

Australian Security Intelligence Organisation Act 1979 7



Part 11 The Organisation and the Director-General

Section 8A

(5) The Minister is not empowered to override the opinion of the
Director-General:

() on the question whether the collection of intelligence by the
Organisation concerning a particular individual would, or
would nat, be justified by reason of its relevance to security;
or

(b) on the question whether a communication of intelligence
concerning a particular individual would be for a purpose
relevant to security;

except by adirection contained in an instrument in writing that sets
out the Minister’ s reasons for overriding the opinion of the
Director-General .

(6) The Minister shall, as soon as practicable after giving adirection in
writing to the Director-General, cause a copy of the direction to be
given to the Inspector-General of Intelligence and Security and, if
the direction relates to a question referred to in subsection (5), to
the Prime Minister.

(7) Whereintelligenceis collected or communicated pursuant to a
direction referred to in subsection (5), the Director-General shall
cause arecord in writing to be kept of the intelligence so collected
or communicated.

8A Guiddines

(1) The Minister may, from time to time, by written notice given to the
Director-General, give to the Director-General guidelines to be
observed:

(a) inthe performance by the Organisation of its functions or the
exercise of its powers,; or

(b) inthe exercise by the Director-General of hisor her powers
under sections 85 and 86.

(2) TheMinister shall, as soon as practicable after the commencement
of this section, by noticein writing given to the Director-General,
give to the Director-Genera guidelinesto be observed in relation
to the performance of that part of the Organisation’ s functions that

8 Australian Security Intelligence Organisation Act 1979



The Organisation and the Director-General Part 11

Section 9

relates to poalitically motivated violence, and may, from time to
time, vary or replace guidelines so given.

(3) Subject to subsection (4), the Minister shall cause a copy of any
guidelines given under subsection (1) or (2) to be laid before each
House of the Parliament within 15 sitting days of that House after
the guidelines were given.

(4) Wherethe laying of acopy of guidelines before the Parliament in
accordance with subsection (3) would result in the disclosure of
information that would, in the opinion of the Minister, be contrary
to the public interest by reason that it would prejudice security, the
defence of the Commonwealth, the conduct of the
Commonwealth’ sinternational affairs or the privacy of individuas,
the Minister may cause a copy of the guidelines to be laid before
each House of the Parliament with such deletions as the Minister
thinks necessary to avoid that result or decline to cause a copy to
be laid before each House of the Parliament.

(5) The Minister shall, in accordance with arrangements made between
the Minister and the Leader of the Opposition in the House of
Representatives, make available to the Leader of the Opposition a
copy of any guidelines given under subsection (1) or (2), butitis
the duty of the Leader of the Opposition to treat as secret any part
of those guidelines that has not been laid before a House of the
Parliament.

(6) The Minister shall, as soon as practicable after guidelines under
subsection (1) or (2) are given to the Director-General, give a copy
of the guidelines to the Inspector-General of Intelligence and
Security and, unless the Minister considersit inappropriate to do
S0, to the Committee on ASIO, ASIS and DSD.

9 Term of office of Director-General

(1) Subject to sections 12 and 13, the Director-Genera holds office for
such period, not exceeding 7 years, asis specified in his or her
instrument of appointment, but is digible for re-appointment.

Australian Security Intelligence Organisation Act 1979 9



Part 11 The Organisation and the Director-General

Section 10

10 Remuneration and allowances of Director-General

(1) The Director-Genera shall be paid such remuneration asis
determined by the Remuneration Tribunal but, if no determination
of that remuneration by the Tribunal isin operation, he or she shall
be paid such remuneration asis prescribed.

(2) The Director-Genera shall be paid such alowances as are
prescribed.

(3) This section has effect subject to the Remuneration Tribunal Act
1973 and to section 15.

11 Leave of absence

(1) The Director-General has such recreation leave entitlements as are
determined by the Remuneration Tribunal.

(2) TheMinister may grant the Director-General |eave of absence,
other than recreation leave, on such terms and conditions as to
remuneration or otherwise as the Minister determines.

12 Resignation

The Director-General may resign from office by writing signed by
the Director-General and delivered to the Governor-General.

13 Termination of appointment

(1) The Governor-General may terminate the appointment of the
Director-General by reason of physical or mental incapacity,
misbehaviour or failure to comply with a provision of this Act.

(2) If the Director-General:

(a) isabsent from duty, except with leave of absence, for 14
consecutive days or for 28 daysin any 12 months; or

(b) becomes bankrupt, applies to take the benefit of any law for
therelief of bankrupt or insolvent debtors, compounds with
his or her creditors or makes an assignment of his or her
remuneration for their benefit;

10 Australian Security Intelligence Organisation Act 1979



The Organisation and the Director-General Part 11

Section 14

the Governor-General shall terminate his or her appointment.

14 Acting Director-General

(1)

)

©)

(4)

©)

(6)

The Minister may appoint a person to act as Director-General:
(a) during avacancy in the office of Director-General; or
(b) during any period, or during al periods, when the
Director-General is absent from duty or from Australiaor is,
for any reason, unable to perform the functions of his or her
office;
but a person appointed to act during avacancy shall not continue
so to act for more than 12 months.

Before arecommendation is made to the Minister for the
appointment of a person, under subsection (1), to act as
Director-General, the Prime Minister shall consult with the Leader
of the Opposition in the House of Representatives, unlessit is
impracticable to do so.

An appointment of a person under subsection (1) may be expressed
to have effect only in such circumstances as are specified in the
instrument of appointment.

The Minister may:
(a) determine the terms and conditions of appointment, including
remuneration and allowances, of a person acting as
Director-General; and

(b) at any time terminate such an appointment.

Where a person is acting as Director-General in accordance with
paragraph (1)(b) and the office of Director-General becomes
vacant while that person is so acting, that person may continue so
to act until the Minister otherwise directs, the vacancy isfilled or a
period of 12 months from the date on which the vacancy occurred
expires, whichever first happens.

The appointment of aperson to act as Director-General ceases to
have effect if the person resigns the appointment by writing signed
by the person and delivered to the Minister.

Australian Security Intelligence Organisation Act 1979 11



Part 11 The Organisation and the Director-General

Section 15

(7)

While a person is acting as Director-General, he or she has, and
may exercise, all the powers and shall perform all the functions of
the Director-General.

15 Appointment of a Judge as Director-Gener al

(1)

)

©)

The appointment of a Judge as Director-General, or service of a
Judge as Director-General, does not affect the tenure of his or her
office asaJudge or hisor her rank, title, status, precedence, salary,
annud or other alowances or other rights or privileges as the
holder of his or her office as a Judge and, for all purposes, his or
her service as Director-General shall be taken to be service asthe
holder of his or her office as a Judge.

Subject to subsection (3), if the Director-General is aJudge, he or
she shall be paid salary at such rate (if any), and an annual
allowance at such rate (if any), as are fixed from time to time by
the Parliament.

If the Director-General is aJudge, he or sheis not, while he or she
receives salary or annual allowance as a Judge, entitled to salary or
annual alowance, asthe case may be, under this Act, except to the
extent (if any) that the salary or annua alowance that would be
payable to him or her under this Act apart from this subsection
exceeds the salary or annual allowance payable to him or her asa
Judge.

16 Delegation

(1)

)

The Director-General may, either generaly or as otherwise
provided by the instrument of delegation, by writing signed by the
Director-General, delegate to an officer of the Organisation al or
any of the powers of the Director-General that relate to the
management of the staff of the Organisation or the financia
management of the Organisation.

A power so delegated, when exercised by the delegate, shall, for
the purposes of this Act and the regulations, be deemed to have
been exercised by the Director-General.

12 Australian Security Intelligence Organisation Act 1979



The Organisation and the Director-General Part 11

Section 16

(3) A delegation under this section does not prevent the exercise of a
power by the Director-General.

Australian Security Intelligence Organisation Act 1979 13



Part 111 Functions and powers of Organisation
Division 1 General

Section 17

Part | I l—Functions and power s of Organisation
Division 1—General

17 Functionsof Organisation

(1) Thefunctions of the Organisation are:
(a) to obtain, correlate and evaluate intelligence relevant to
security;
(b) for purposes relevant to security and not otherwise, to
communicate any such intelligence to such persons, and in
such manner, as are appropriate to those purposes;

(c) toadvise Ministers and authorities of the Commonwealth in
respect of matters relating to security, in so far as those
matters are relevant to their functions and responsibilities.

(ca) to furnish security assessmentsto a State or an authority of a
State in accordance with paragraph 40(1)(b);

(d) to advise Ministers, authorities of the Commonwealth and
such other persons as the Minister, by notice in writing given
to the Director-General, determines on mattersrelating to
protective security; and

(e) to obtain within Australiaforeign intelligence pursuant to
section 27A or 27B of this Act or section 11A, 11B or 11C of
the Telecommunications (Interception) Act 1979, and to
communicate any such intelligence in accordance with this
Act or the Telecommunications (I nterception) Act 1979.

(2) Itisnot afunction of the Organisation to carry out or enforce
measures for security within an authority of the Commonwealth.

17AA Feesfor advice and other services

(1) The Director-General may determine in writing that fees are
payable by personsfor the giving of advice or the provision of
services by the Organisation to the persons at their request.

14 Australian Security Intelligence Organisation Act 1979



Functions and powers of Organisation Part [11
General Division 1

Section 17A

(2) Unlessthe Director-General determines otherwise, the

Organisation may refuse to give the advice, or provide the service,
to aperson until the feeis paid in whole or part. If the whole or
part of the feeis not paid before the advice is given or the service
is provided, the amount concerned is a debt due to the
Commonwealth and may be recovered by the Commonwealth in a
court of competent jurisdiction.

(3) Theamount of the fee must not exceed the reasonable costs to the

Organisation of giving the advice or providing the service.

(4) The Director-General may, on application in writing by a person

who is or will be required to pay afee, if the Director-Genera
considers it appropriate in the circumstances:

(a) not require the person to pay any of the feg; or
(b) requirethe person to pay only a specified part of the fee.

17A Act not concerned with lawful dissent etc.

This Act shall not limit the right of persons to engage in lawful
advocacy, protest or dissent and the exercise of that right shall not,
by itself, be regarded as prejudicial to security, and the functions of
the Organisation shall be construed accordingly.

18 Communication of intelligence etc.

(1)

)

The communication of intelligence on behalf of the Organisation
shall be made only by the Director-General or by a person acting
within the limits of authority conferred on the person by the
Director-General.

If a person makes a communication of any information or matter
that has come to the knowledge or into the possession of the person
by reason of his or her being, or having been, an officer or
employee of the Organisation or his or her having entered into any
contract, agreement or arrangement with the Organisation, being
information or matter that was acquired or prepared by or on behalf
of the Organisation in connection with its functions or relates to the
performance by the Organisation of its functions, other than a
communication made:
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(a) tothe Director-Genera or an officer or employee of the
Organisation:
(i) by an officer or employee of the Organisation—in the
course of the duties of the officer or employee; or
(if) by aperson who has entered into any such contract,
agreement or arrangement—in accordance with the
contract, agreement or arrangement;
(b) by aperson acting within the limits of authority conferred on
the person by the Director-General; or
(c) with the approval of the Director-General or of an officer of
the Organisation having the authority of the Director-General
to give such an approval;

the first-mentioned person is guilty of an offence.
Penalty: Imprisonment for 2 years.

(3) Notwithstanding paragraph 17(1)(b), the Director-General or a
person authorised for the purpose by the Director-General may, in
accordance with the following paragraphs, communicate
information that has come into the possession of the Organisation
in the course of performing its functions under section 17:

() wheretheinformation relates, or appearsto relate, to the
commission, or intended commission, of an indictable
offence against the law of the Commonwealth or of a State or
Territory—the information may be communicated to an
officer of the Police Force of a State or Territory, to a
member or special member of the Australian Federal Police
or to the Chief Executive Officer of the Australian Crime
Commission or amember of the staff of the ACC; or

(b) where the information has come into the possession of the
Organisation outside Australia or concerns matters outside
Australiaand the Director-General or the person so
authorised is satisfied that the national interest requires the
communication—the information may be communicated to:

(i) aMinigter; or
(ii) aDepartment; or
(iii) anintelligence or security agency; or
(iv) an officer of a Police Force of a State or Territory; or
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(v) amember or special member of the Australian Federa
Police; or

(vi) the Chief Executive Officer of the Australian Crime
Commission or amember of the staff of the ACC.

(5) A prosecution for an offence against subsection (2) shall be
instituted only by or with the consent of the Attorney-General.

(6) Inthissection:

member of the staff of the ACC has the same meaning asin the
Australian Crime Commission Act 2002.

19 Co-operation with other authorities

(1) Sofar asnecessary for, or conducive to, the performance of its
functions, the Organisation may, subject to any arrangements made
or directions given by the Minister, co-operate with:

(a) authorities of the Commonwealth;
(b) Departments, Police Forces and authorities of the States; and

(c) authorities of other countries approved by the Minister as
being capable of assisting the Organisation in the
performance of its functions.

(2) Notwithstanding paragraph 17(1)(b), the Director-General or an
officer authorised by the Director-General may, where the
Organisation is co-operating with an authority of another country
in accordance with paragraph (1)(c), communicate to an officer of
that authority information that has come into the possession of the
Organisation in the course of performing its functions under
section 17, being information that is relevant to the security of that
other country and that could not, apart from this subsection, be
communicated to that officer.
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20 Special responsibility of Director-General in relation to functions
of Organisation

The Director-General shall take all reasonable steps to ensure that:

(a) thework of the Organisation islimited to what is necessary
for the purposes of the discharge of its functions; and

(b) the Organisation is kept free from any influences or
considerations not relevant to its functions and nothing is
done that might lend colour to any suggestion that it is
concerned to further or protect the interests of any particular
section of the community, or with any matters other than the
discharge of its functions.

21 Leader of Opposition to be kept informed on security matters

The Director-General shall consult regularly with the Leader of the
Opposition in the House of Representatives for the purpose of
keeping him or her informed on matters relating to security.
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Division 2—Special powers

22 Interpretation

In this Division, unless the contrary intention appears:

carrier means:

(a) acarrier within the meaning of the Telecommunications Act
1997; or

(b) acarriage service provider within the meaning of that Act.
communicate includes cause to be communicated.

computer means a computer, a computer system or part of a
computer system.

data includes information, a computer program or part of a
computer program.

examination includes any act or process for the purpose of
producing sounds, images or information from a record, and
examine has a corresponding meaning.

listening device means any instrument, device or equipment
capable of being used, whether aone or in conjunction with any
other instrument, device or equipment, to record or listen to words,
images, sounds or signals.

premisesincludes any land, place, vehicle, vessel or aircraft.

record when used as a noun, means:
(@) adocument (including any written or printed material); or
(b) an object (including a sound recording, magnetic tape or disc,
microform, photograph or film) by which words, images,
sounds or signals are recorded or stored or from which
information can be obtained.

signalsincludes light emissions and €l ectromagnetic emissions.
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telecommunications facility means a facility within the meaning of
section 7 of the Telecommunications Act 1997.

24 Exercise of authority under warrantsetc.

(1) The Director-General, or asenior officer of the Organisation
appointed by the Director-Genera in writing to be an authorising
officer for the purposes of this subsection, may, by signed writing,
approve officers and employees of the Organisation, and other
people, as people authorised to exercise, on behalf of the
Organisation, the authority conferred by relevant warrants or
relevant device recovery provisions.

(2) Theauthority conferred by arelevant warrant or relevant device
recovery provision may be exercised on behalf of the Organisation
only by the Director-General or an officer, employee or other
person approved under subsection (1).

(3) Inthissection:

relevant device recovery provision means subsection 26(6A),
26B(7), 26C(7), 27A(3A) or (3B).

relevant warrant means awarrant issued under section 25, 25A,
26, 26B, 26C, 27, 27A, 27AA, 29 or 34D.

senior officer of the Organisation means an officer of the
Organisation who holds or performs the duties of an office that is:

() equivalent to aposition occupied by an SES employee; or
(b) designated as an office of Coordinator by the
Director-General under section 85.

25 Search warrants

I ssue of search warrant

(1) If the Director-General requests the Minister to do so, and the
Minigter is satisfied as mentioned in subsection (2), the Minister
may issue awarrant in accordance with this section.
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)

®3)

(4)

Test for issue of warrant

The Minister is only to issue the warrant if he or sheis satisfied
that there are reasonable grounds for believing that access by the
Organisation to records or other things on particular premises (the
subject premises) will substantially assist the collection of
intelligence in accordance with this Act in respect of amatter (the
security matter) that isimportant in relation to security.

Authorisation in warrant

The warrant must be signed by the Minister and must authorise the
Organisation to do specified things, subject to any restrictions or
conditions specified in the warrant, in relation to the subject
premises, which must also be specified in the warrant.

Things that may be specified in warrant

The things that may be specified are any of the following that the
Minister considers appropriate in the circumstances:

(a) entering the subject premises,

(b) searching the subject premises for the purpose of finding
records or other things relevant to the security matter and, for
that purpose, opening any safe, box, drawer, parcel, envelope
or other container in which there is reasonabl e cause to
believe that any such records or other things may be found;

(c) inspecting or otherwise examining any records or other
things so found, and making copies or transcripts of any such
record or other thing that appears to be relevant to the
collection of intelligence by the Organisation in accordance
with this Act;

(d) removing and retaining for such time asis reasonable any
record or other thing so found, for the purposes of:

(i) inspecting or examining it; and
(i) inthe case of arecord—making copies or transcripts of
it, in accordance with the warrant;

(e) any thing reasonably necessary to conceal the fact that any
thing has been done under the warrant;

(f) any other thing reasonably incidental to any of the above.
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Personal searches may be specified

(4A) The Minister may also specify any of the following thingsif he or
she considers it appropriate in the circumstances:

(a) conducting an ordinary search or afrisk search of a personif:

(i) the personisat or near the subject premises when the
warrant is executed; and
(i) thereisreasonable cause to believe that the person has
on his or her person records or other things relevant to
the security matter;

(b) inspecting or otherwise examining any records or other
things so found, and making copies or transcripts of any such
record or other thing that appears to be relevant to the
collection of intelligence by the Organisation in accordance
with this Act;

(c) removing and retaining for such time as is reasonable any
record or other thing so found, for the purposes of:

(i) inspecting or examining it; and
(ii) inthe case of arecord—making copies or transcripts of
it, in accordance with the warrant.

Certain personal searches not authorised

(4B) Subsection (4A) does not authorise a strip search or a search of a
person’s body cavities.

Other things that may be specified

(5) The Minister may also specify any of the following things if he or
she considersit appropriate in the circumstances:

() wherethereisreasonable cause to believe that data relevant
to the security matter may be accessible by using a computer
or other electronic equipment found on the subject
premises—using the computer or other el ectronic equipment
for the purpose of obtaining accessto any such data and, if
necessary to achieve that purpose, adding, deleting or altering
other datain the computer or other electronic equipment;

(b) using the computer or other electronic equipment to do any
of the following:
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(6)

(7)

(8)

(i) inspecting and examining any data to which access has
been obtained;

(ii) converting any datato which access has been obtained,
that appears to be relevant to the collection of
intelligence by the Organisation in accordance with this
Act, into documentary form and removing any such
document;

(iii) copying any data to which access has been obtained,
that appears to be relevant to the collection of
intelligence by the Organisation in accordance with this
Act, to a storage device and removing the storage
device;

(c) any thing reasonably necessary to conceal the fact that any
thing has been done under the warrant;

(d) any other thing reasonably incidental to any of the above.

Certain acts not authorised

Subsection (5) does not authorise the addition, deletion or
alteration of data, or the doing of any thing, that interferes with,
interrupts or obstructs the lawful use of the computer or other
electronic equipment by other persons, or that causes any 10ss or
damage to other persons lawfully using the computer or other
electronic eguipment.

Authorisation of entry measures

The warrant must:
(a) authorise the use of any force that is necessary and
reasonable to do the things specified in the warrant; and

(b) state whether entry is authorised to be made at any time of
the day or night or during stated hours of the day or night.

Satement about warrant coming into force

The warrant may state that it comes into force on a specified day
(after the day of issue) or when a specified event happens. The day
must not begin nor the event happen more than 28 days after the
end of the day on which the warrant isissued.
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When warrant comes into force

(9) If the warrant includes such a statement, it comesinto force at the
beginning of the specified day or when the specified event
happens. Otherwise, it comesinto force when it isissued.

Duration of warrant

(10) Thewarrant must specify the period during which itisto bein
force. The period must not be more than 28 days, although the
Minister may revoke the warrant before the period has expired.

I ssue of further warrants not prevented

(11) Subsection (10) does not prevent the issue of any further warrant.

25AA Conduct of ordinary or frisk search under search warrant

An ordinary search or frisk search of a person that is authorised
under paragraph 25(4A)(a) must, if practicable, be conducted by a
person of the same sex as the person being searched.

25A Computer access warrant

I ssue of computer access warrant

() If the Director-General requests the Minister to do so, and the
Minister is satisfied as mentioned in subsection (2), the Minister
may issue awarrant in accordance with this section.

Test for issue of warrant

(2) TheMinister isonly to issue the warrant if he or sheis satisfied
that there are reasonable grounds for believing that access by the
Organisation to data held in a particular computer (the target
computer) will substantially assist the collection of intelligencein
accordance with this Act in respect of a matter (the security
matter) that isimportant in relation to security.
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®3)

(4)

(%)

Authorisation in warrant

The warrant must be signed by the Minister and must authorise the
Organisation to do specified things, subject to any restrictions or
conditions specified in the warrant, in relation to the target
computer, which must also be specified in the warrant.

Things that may be authorised in warrant

The things that may be specified are any of the following that the
Minister considers appropriate in the circumstances:

(@) using:
(i) acomputer; or
(ii) atelecommunications facility operated or provided by
the Commonwealth or a carrier; or

(iii) any other electronic equipment;
for the purpose of obtaining accessto datathat is relevant to
the security matter and is stored in the target computer and, if
necessary to achieve that purpose, adding, deleting or altering
other datain the target computer;

(b) copying any data to which access has been obtained, that
appearsto be relevant to the collection of intelligence by the
Organisation in accordance with this Act;

(c) any thing reasonably necessary to conceal the fact that any
thing has been done under the warrant;

(d) any other thing reasonably incidental to any of the above.

Note: As aresult of the warrant, an ASIO officer who, by means of a
telecommunications facility, obtains access to data stored in the target
computer etc. will not commit an offence under Part 10-7 of the
Criminal Code or equivaent State or Territory laws (provided that the
ASIO officer acts within the authority of the warrant).

Certain acts not authorised

Subsection (4) does not authorise the addition, deletion or
alteration of data, or the doing of any thing, that interferes with,
interrupts or obstructs the lawful use of the target computer by
other persons, or that causes any loss or damage to other persons
lawfully using the target computer.
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Duration of warrant

(6) Thewarrant must specify the period during which it isto remainin
force. The period must not be more than 6 months, although the
Minister may revoke the warrant before the period has expired.

I ssue of further warrants not prevented

(7) Subsection (6) does not prevent the issue of any further warrant.

26 Useof listening devices

(1) Itisunlawful for an officer, employee or agent of the Organisation,
for the purposes of the Organisation, to use alistening device for
the purpose of listening to or recording words, images, sounds or
signals being communicated by another person (in this subsection
referred to as the communicator) unless:

() the communicator intends, or should reasonably expect, those
words, images, sounds or signals to be communicated to the
first-mentioned person or to a class or group of personsin
which the first-mentioned person isincluded;

(b) the first-mentioned person does so with the consent of the
communicator; or

(c) thefirst-mentioned person does so in accordance with a
warrant issued under this Division;

and it is the duty of the Director-General to take all reasonable
steps to ensure that this subsection is not contravened.

(2) Notwithstanding any law of a State or Territory, an officer,
employee or agent of the Organisation, acting on behalf of the
Organisation, does not act unlawfully by reason only of using a
listening device as referred to in subsection (1) in circumstancesin
which paragraph (a), (b) or (c) of that subsection is applicable.

(3) Where, upon receipt by the Minister of arequest by the
Director-General for the issue of awarrant under this section
authorizing the use of alistening devicein relation to a particular
person, the Minister is satisfied that:
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(4)

(a) that personisengaged in, or isreasonably suspected by the
Director-Genera of being engaged in, or of being likely to
engage in, activities prejudicia to security; and

(b) the use by the Organisation of alistening deviceto listento
or record words, images, sounds or signals communicated by
or to that person will, or islikely to, assist the Organisation in
carrying out its function of obtaining intelligence relevant to
security;

the Minister may, by warrant signed by the Minister, authorize the
Organisation, subject to any conditions or restrictionsthat are
specified in the warrant, to use alistening device for the purpose of
listening to or recording words, images, sounds or signals
communicated by or to that person and such a warrant may
authorize the Organisation to enter any premises in which that
personis, or islikely to be, or any other premises specified in the
warrant from which words, images, sounds or signals
communicated by or to that person while that person isin those
first-mentioned premises can be listened to or recorded with the
use of alistening device, for the purpose of installing, maintaining
or using alistening device.

Where, upon receipt by the Minister of arequest by the
Director-General for the issue of awarrant under this section
authorizing the use of alistening deviceto listen to or record
words, images, sounds or signals communicated from or to
particular premises, the Minister is satisfied that:

(a) those premises are used, likely to be used or frequented by a
person engaged in, or reasonably suspected by the
Director-General of being engaged in or of being likely to
engage in, activities prejudicia to security; and

(b) the use on behdf of the Organisation of alistening deviceto
listen to or record words, images, sounds or signals
communicated by or to persons in those premises will, or is
likely to, assist the Organisation in carrying out its function
of abtaining intelligence relevant to security;

the Minister may, by warrant signed by the Minister, authorize the
Organisation, subject to any conditions or restrictionsthat are
specified in the warrant, to use alistening device for the purpose of
listening to or recording words, images, sounds or signals
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communicated by or to any person while the person isin those
premises and such awarrant may authorize the Organisation to
enter those premises, or any other premises specified in the warrant
from which words, images, sounds or signals communicated by or
to any person while the person is in those first-mentioned premises
can be listened to or recorded with the use of alistening device, for
the purpose of installing, maintaining or using alistening device.

(5 Thewarrant must:
(a) authorise the use of any force that is necessary and
reasonable to do the things mentioned in subsections (3) and
(4); and
(b) state whether entry is authorised to be made at any time of
the day or night or during stated hours of the day or night.

(6) A warrant under this section shall specify the period for which it is
to remain in force, being a period not exceeding 6 months, but may
be revoked by the Minister at any time before the expiration of the
period so specified.

(6A) If alistening deviceisinstaled in accordance with the warrant, the
Organisation is authorised to do any of the following:
(a) enter any premises for the purpose of recovering the listening
device;
(b) recover thelistening device,
(c) useany forcethat is necessary and reasonable to do either of
the above;
at the following time:
(d) at any time whilethe warrant isin force or within 28 days
after it ceasesto bein force
(e) if thelistening deviceis not recovered at atime mentioned in
paragraph (d)—at the earliest time, after the 28 days
mentioned in that paragraph, at which it is reasonably
practicable to do the things concerned.

(7) Subsection (6) shall not be construed as preventing the issue of any
further warrant.
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(8)

Nothing in this section, or in awarrant under this section, applies
to or in relation to the use of alistening device for a purpose that
would, for the purposes of the Telecommunications (I nterception)
Act 1979, constitute the interception of a communication passing
over atelecommunications system controlled by Telstra
Corporation Limited.

26A Unlawful and lawful uses of tracking devices

(1)

)

©)

Unlawful use of tracking devices

Subject to subsection (2), it is unlawful for an officer, employee or
agent of the Organisation to use atracking device for the purpose
of tracking a person or an object. It is the duty of the
Director-General to take all reasonable steps to ensure that this
subsection is not contravened.

Note: Tracking device, track and object are defined in subsection (3).

Lawful use of tracking device

Despite any law of a State or Territory, an officer, employee or
agent of the Organisation does not act unlawfully, by using, for the
purposes of the Organisation, atracking device for the purpose of
tracking a person or an object if:

(a) the person, or the person using the object, consentsto it being
done; or

(b) the officer, employee or agent of the Organisation does so in
accordance with awarrant issued under section 26B or 26C.

Definitions
In this section:
apply includes attach to or place on or in.

object means:
() avehicle, aircraft, vessel or other means of transportation; or
(b) clothing or any other thing worn; or
(c) any other thing.
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track an object or person means be aware of the movement of the
object or person from place to place.

tracking device means a device or substance that, when applied to
an object, enables a person to track the object or a person using or
wearing the object.

26B Tracking device warrantsrelating to persons

I ssue of warrant

(1) If the Director-General requests the Minister to do so, and the
Minister is satisfied as mentioned in subsection (2), the Minister
may issue a warrant in accordance with this section.

Test for issue of warrant

(2) TheMinister isonly to issue the warrant if he or sheis satisfied
that:

(a) aperson (the subject) isengaged in, or reasonably suspected
by the Director-General of being engaged in or of being
likely to engagein, activities prejudicial to security; and

(b) the use by the Organisation of atracking device applied to
any object (atarget object) used or worn, or likely to be used
or worn, by the subject to enable the Organisation to track the
subject will, or islikely to, assist the Organisation in carrying
out its function of abtaining intelligence relevant to security.

Note: Tracking device, track, object and apply are defined in subsection
26A(3).

Authorisation in warrant

(3) Thewarrant:
(8) must be signed by the Minister; and
(b) must authorise the Organisation, subject to any restrictions or
conditions specified in the warrant, to use atracking device
applied to atarget object for the purpose of tracking the
subject, who must be specified in the warrant; and
(c) may authorise the Organisation to:

30
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(i) enter any premisesin which atarget object isor islikely
to be found, for the purpose of applying atracking
device to the target object, or using or maintaining a
tracking device so applied; and

(ii) enter or ater atarget object, for the purpose of applying,
using or maintaining atracking device; and

(iii) apply atracking deviceto atarget object; and

(iv) maintain atracking device applied to atarget object;
and

(v) any other thing reasonably incidentd to any of the
above.

Authorisation of entry measures

(4) Thewarrant must:

(a) authorise the use of any force that is necessary and
reasonable to do the things specified in the warrant; and

(b) state whether entry is authorised to be made at any time of
the day or night or during stated hours of the day or night.

Duration of warrant

(5) Thewarrant must specify the period during which it isto remainin
force. The period must not be more than 6 months, although the
Minister may revoke the warrant before the period has expired.

I ssue of further warrants not prevented

(6) Subsection (5) does not prevent the issue of any further warrant.

Tracking device may be recovered

(7) If atracking deviceis applied to atarget object in accordance with
the warrant, the Organisation is authorised to do any of the
following:

() enter any premises in which the target object is or islikely to
be found, for the purpose of recovering the tracking device;

(b) enter or alter the target object for the purpose of recovering
the tracking device;
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(c) recover thetracking device;

(d) use any forcethat is necessary and reasonable to do any of
the above;

at the following time:

(e) at any time whilethe warrant isin force or within 28 days
after it ceasesto bein force

(f) if thetracking device is not recovered at atime mentioned in
paragraph (e)—at the earliest time, after the 28 days
mentioned in that paragraph, at which it is reasonably
practicable to do the things concerned.

Interpretation

(8) Expressions used in this section that are also used in section 26A
have the same meanings asin that section.

26C Tracking device warrantsrelating to objects

I ssue of warrant

(1) If the Director-General requests the Minister to do so, and the
Minigter is satisfied as mentioned in subsection (2), the Minister
may issue a warrant in accordance with this section.

Test for issue of warrant

(2) The Minister isonly to issue the warrant if he or she is satisfied
that:

() an object (thetarget object) isused or worn, or likely to be
used or worn by a person (whether or not his or her identity
is known) engaged in or reasonably suspected by the
Director-Genera of being engaged in or of being likely to
engage in, activities prejudicia to security; and

(b) the use by the Organisation of atracking device applied to
the target object to enable the Organisation to track the target
object will, or islikely to, assist the Organisation in carrying
out its function of abtaining intelligence relevant to security.

Note: Tracking device, track, object and apply are defined in subsection
26A(3).
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Authorisation in warrant

(3) Thewarrant:
(&) must be signed by the Minister; and
(b) must authorise the Organisation, subject to any restrictions or
conditions specified in the warrant, to use atracking device
applied to the target object for the purpose of tracking the
target object which must be specified in the warrant; and

(c) may authorise the Organisation to:

(i) enter any premises specified in the warrant in which the
target object is, or islikely to be, found, for the purpose
of applying a tracking device to the target object, or
maintaining or using a tracking device so applied; and

(ii) enter or alter the target object, for the purpose of
applying, maintaining or using a tracking device; and

(iii) apply atracking device to the target object; and

(iv) maintain atracking device applied to the target object;
and

(v) any other thing reasonably incidentd to any of the
above.

Authorisation of entry measures

(4) Thewarrant must:

(a) authorise the use of any force that is necessary and
reasonable to do the things specified in the warrant; and

(b) state whether entry is authorised to be made at any time of
the day or night or during stated hours of the day or night.

Duration of warrant

(5) Thewarrant must specify the period during which it isto remainin
force. The period must not be more than 6 months, athough the
Minister may revoke the warrant before the period has expired.

I ssue of further warrants not prevented

(6) Subsection (5) does not prevent the issue of any further warrant.
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Tracking device may be recovered

(7) If atracking deviceis applied to atarget object in accordance with
the warrant, the Organisation is authorised to do any of the
following:

(a) enter any premises in which the target object is or islikely to
be found, for the purpose of recovering the tracking device;

(b) enter or alter the target object for the purpose of recovering
the tracking device;

(c) recover thetracking device;

(d) use any forcethat is necessary and reasonable to do any of
the above;

at the following time:

(e) at any time whilethe warrant isin force or within 28 days
after it ceasesto bein force;

(f) if thetracking device is not recovered at atime mentioned in
paragraph (e)—at the earliest time, after the 28 days
mentioned in that paragraph, at which it is reasonably
practicable to do the things concerned.

Interpretation

(8) Expressions used in this section that are also used in section 26A
have the same meanings asin that section.

27 Ingpection of postal articles

(D) Itisunlawful:

(a) for aperson, being an officer, employee or agent of the
Organisation acting in his or her capacity as such, to seek
from the Australian Postal Corporation or from an employee
or agent of that Corporation; or

(b) for that Corporation or an employee or agent of that
Corporation to provide to such a person;
access to apostal article that isin the course of the post or
information concerning the contents or cover of any postal article
except in pursuance of, or for the purposes of, a warrant under this
section or section 27A, and it is the duty of the Director-General to

34 Australian Security Intelligence Organisation Act 1979



Functions and powers of Organisation Part [11
Specia powers Division 2

Section 27

take all reasonable steps to ensure that this subsection is not
contravened.

(2) Where, upon receipt by the Minister of arequest by the
Director-General for the issue of awarrant under this section in
relation to a person, the Minister is satisfied that:

(a) that personisengaged in or isreasonably suspected by the
Director-Genera of being engaged in, or of being likely to
engage in, activities prejudicia to security; and

(b) access by the Organisation to posta articles posted by or on
behalf of, addressed to or intended to be received by, that
person, while the articles are in the course of the post, will, or
islikely to, assist the Organisation in carrying out its function
of abtaining intelligence relevant to security;

the Minister may, by warrant under his or her hand, authorize the
Organisation to do such of the following acts and things as the
Minister considers appropriate in the circumstances, namely, with
respect to postal articlesin the course of the post that were posted
by or on behalf of, or are addressed to, that person or are
reasonably suspected by a person authorized to exercise the
authority of the Organisation under the warrant to be intended to be
received by that person, to inspect, and make copies of, or of the
covers of, the articles, and to open the articles and inspect and
make copies of the contents of any such article.

(3) Where, upon receipt by the Minister of arequest by the
Director-General for the issue of awarrant under this section in
relation to an address, the Minister is satisfied that:

(@) someor al of the postal articlesthat are being, or are likely
to be, sent by post to that address are or will be intended to
be received by a person (whether of known identity or not)
engaged in, or reasonably suspected by the Director-General
of being engaged in, or of being likely to engage in, activities
prejudicial to security; and

(b) access by the Organisation to postal articles posted to that
address and intended to be received by the person referred to
in paragraph (a) will, or islikely to, assist the Organisation in
carrying out its function of obtaining intelligence relevant to
security;
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the Minister may, by warrant under his or her hand, authorize the
Organisation to do such of the following acts and things as the
Minister considers appropriate in the circumstances, namely, with
respect to postal articlesin the course of the post that are addressed
to that address and appear on their face to be, or are reasonably
suspected by a person authorized to exercise the authority of the
Organisation under the warrant to be, intended to be received by
the person referred to in paragraph (a), to inspect, and make copies
of, or of the covers of, the articles and to open the articles and
inspect and make copies of the contents of any such article.

(4) A warrant under this section shall specify the period for whichit is
to remain in force, being a period not exceeding 90 days, but may
be revoked by the Minister at any time before the expiration of the
period so specified.

(5) Subsection (4) shall not be construed as preventing the issue of any
further warrant.

(6) Wherethe Director-Generd isinformed under section 32 of the
issue of awarrant under this section, the Director-General must:
(a) causethe Australian Postal Corporation to beinformed of the
issue of the warrant without delay; and
(b) where, under section 32, the Director-General receives the
warrant—cause a certified copy of the warrant to be given to
the Augtralian Postal Corporation as soon as practicable.

(6A) Where:

(a) the Director-General has been informed under section 32 of
the issue of awarrant under this section; and

(b) the Director-General isinformed under that section that the
warrant has been revoked:;

the Director-General must:

(c) causethe Australian Postal Corporation to beinformed of the
revocation without delay; and

(d) where, under section 32, the Director-General receives the
instrument of revocation—cause a certified copy of the

instrument of revocation to be given to the Australian Postal
Corporation as soon as practicable.
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(7) The Australian Postal Corporation shall give to aperson acting in
pursuance of awarrant under this section all reasonable assistance.

(8) Nothingin Part VIIA of the Crimes Act 1914 or the Australian
Postal Corporation Act 1989 shall be taken to prohibit the doing of
anything in pursuance of, or for the purposes of, awarrant under
this section.

(9) Nothing in subsection (1) appliesin relation to a postal article
addressed to, or appearing to be intended to be received by or on
behalf of, the Organisation.

(10) In this section:

address means any premises or place (including a post office box
or bag service) to which postal articles may be addressed.

agent, in relation to the Australian Postal Corporation, includes
any person performing services for that Corporation otherwise than
under a contract of service and an employee of such a person.

27AA Inspection of delivery service articles

Unlawful accessto delivery service articles

(D Itisunlawful for:

(a) an officer, employee or agent of the Organisation, for the
purposes of the Organisation, to seek from a delivery service
provider or from an employee or agent of adelivery service
provider; or

(b) adelivery service provider or an employee or agent of a
delivery service provider to give an officer, employee or
agent of the Organisation, for the purposes of the
Organisation;

access to:

(c) an articlethat is being delivered by the ddlivery service
provider; or

(d) information concerning the contents or cover of any such
article;
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except in accordance with, or for the purposes of, a warrant under
this Division. It isthe duty of the Director-General to take al
reasonabl e steps to ensure that this subsection is not contravened.

Note: Delivery service provider, agent and article are defined in
subsection (12).

I ssue of delivery services warrant

(2) If the Director-General requests the Minister to do so, and the
Minigter is satisfied as mentioned in subsection (3) or (6), the
Minister may issue awarrant in accordance with this section.

Test 1 for issue of warrant

(3) TheMinister may issue awarrant if he or sheis satisfied that:

() aperson (the subject) isengaged in or is reasonably
suspected by the Director-General of being engaged in, or of
being likely to engage in, activities prejudicial to security;
and

(b) access by the Organisation to articles sent by or on behalf of,
addressed to or intended to be received by, the subject while
the articles are being delivered by a ddlivery service provider,
will, or islikely to, assist the Organisation in carrying out its
function of obtaining intelligence relevant to security.

Authorisation in warrant

(4) Thewarrant must be signed by the Minister and must authorise the
Organisation to do specified things, subject to any restrictions or
conditions specified in the warrant, in relation to articles that:

(a) are being delivered by the delivery service provider; and
(b) in respect of which any of the following are satisfied:

(i) the articles have been sent by or on behalf of the
subject, who must be specified in the warrant, or
addressed to the subject; or

(ii) the articles are reasonably suspected, by a person
authorised to exercise the authority of the Organisation
under the warrant, of having been so sent or addressed;
or
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(iii) the articles are intended to be received by the subject,
who must be specified in the warrant, or are reasonably
suspected, by a person authorised to exercise the
authority of the Organisation under the warrant, of
being intended to be received by the subject.

Things that may be specified for a warrant issued under
subsection (3)

(5) Thethingsthat may be specified are any of the following that the
Minister considers appropriate in the circumstances:
(a) inspecting or making copies of the articles or the covers of
the articles;
(b) opening the articles;
(c) inspecting and making copies of the contents of the articles;
(d) any other thing reasonably incidental to any of the above.

Test 2 for issue of warrant

(6) The Minister may issue awarrant if he or sheis satisfied that:

(@) someor al of thearticlesthat are being, or are likely to be,
sent by adelivery service provider to an address (the subject
address) are, or will be intended to be, received by a person
(the subject) (whether of known identity or not) engaged in,
or reasonably suspected by the Director-General of being
engaged in, or of being likely to engage in, activities
prejudicial to security; and

(b) access by the Organisation to articles sent to, or intended to
be received by, the subject while the articles are being
delivered by adelivery service provider will, or islikely to,
assist the Organisation in carrying out its function of
obtaining intelligence relevant to security.

Authorisation in warrant

(7) Thewarrant must be signed by the Minister and must authorise the
Organisation to do specified things, subject to any restrictions or
conditions specified in the warrant, in relation to articles that:

(a) arebeing delivered by the delivery service provider; and
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(8)

(9)

(10)

(11)

(12)

(b) are addressed to the subject address, which must be specified
in the warrant; and

(c) appear on their face to be, or are reasonably suspected by a
person authorised to exercise the authority of the
Organisation under the warrant to be, intended to be received
by the subject.

Things that may be specified for warrant issued under
subsection (6)

The things that may be specified are any of the following that the
Minister considers appropriate in the circumstances:

(a) inspecting or making copies of any of the articles or the
covers of the articles;

(b) opening any of the articles;

(c) inspecting and making copies of the contents of any of the
articles;

(d) any other thing reasonably incidental to any of the above.

Duration of warrant

A warrant issued under this section must specify the period during
which it isto remain in force. The period must not be more than 90
days, although the Minister may revoke the warrant before the
period has expired.

I ssue of further warrants not prevented
Subsection (9) does not prevent the issue of any further warrant.
Definitions

To avoid doubt, the expression deliver an article includes any thing
done by the deliverer, for the purpose of ddivering the article,
from the time when the article is given to the deliverer by the
sender until it is given by the deliverer to the recipient.

In this section:

agent, in relation to a delivery service provider, includes:
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(a) any person performing services for the delivery service
provider otherwise than under a contract of service; and

(b) an employee of the person mentioned in paragraph (a).

article means any object reasonably capable of being sent through
the post.

delivery service provider means a person whose businessis or
includes delivering articles.

27A Warrantsfor the performance of functions under paragraph
17(1)(e)

(1) Where:

(a) the Director-General gives a noticein writing to the Minister
requesting the Minister to issue awarrant under this section
in relation to premises, a person, a computer or athing
identified in the notice authorising the Organisation to do
acts or things referred to in whichever of subsections 25(4) or
(5), 25A(4), 26(3) or (4), 26B(3), 26C(3), 27(2) or (3) or
27AA(5) or (8) isor are specified in the notice for the
purpose of obtaining foreign intelligence relating to a matter
specified in the notice; and

(b) the Minister is satisfied, on the basis of advice received from
the relevant Minister, that the collection of foreign
intelligence relating to that matter is important in relation to
the defence of the Commonwealth or to the conduct of the
Commonwealth’ sinternational affairs;

the Minister may, by warrant under his or her hand, authorise the
Organisation, subject to any conditions or restrictions that are
specified in the warrant, to do such of those acts or thingsin
relation to those premises, that person, that computer or those
things as the Minister considers appropriate in the circumstances
and are specified in the warrant for the purpose of obtaining that
intelligence.

(2) Thewarrant must:

(a) authorise the use of any force that is necessary and
reasonable to do the things mentioned in subsection (1); and
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©)

(3A)

(3B)

(b) state whether entry is authorised to be made at any time of
the day or night or during stated hours of the day or night.

A warrant under this section shall specify the period for which it is
to remain in force, being a period not exceeding:

(a) in acasewhere the warrant authorises the doing of acts or
things referred to in subsection 25(4) or (5)—28 days,

(b) in acase where the warrant authorises the doing of acts or
things referred to in subsection 25A(4), 26(3) or (4), 26B(3)
or 26C(3)—6 months; or

(c) inacasewhere the warrant authorises the doing of acts or
things referred to in subsection 27(2) or (3)or 27AA(5) or
(8)—90 days,

but may be revoked by the Minister at any time before the end of
the period so specified.

If alistening device isinstalled in accordance with a warrant under
this section authorising the doing of acts referred to in subsection
26(3) or (4), the Organisation is authorised to do any of the
following:
(a) enter any premises for the purpose of recovering the listening
device;
(b) recover thelistening device,
(c) useany forcethat is necessary and reasonable to do either of
the above;
at the following time:

(d) at any time while the warrant isin force or within 28 days
after it ceasesto bein force

(e) if thelistening deviceis not recovered at atime mentioned in
paragraph (d)—at the earliest time, after the 28 days
mentioned in that paragraph, at which it is reasonably
practicable to do the things concerned.

If atracking deviceis applied to atarget object in accordance with
awarrant under this section authorising the doing of acts referred
to in subsection 26B(3) or 26C(3), the Organisation is authorised to
do any of the following:
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() enter any premises in which the target object is or islikely to
be found, for the purpose of recovering the tracking device;

(b) enter or alter the target object for the purpose of recovering
the tracking device;

(c) recover thetracking device;

(d) use any forcethat is necessary and reasonable to do any of
the above;

at the following time:

(e) at any time whilethe warrant isin force or within 28 days
after it ceasesto bein force

(f) if thetracking device is not recovered at atime mentioned in
paragraph (e)—at the earliest time, after the 28 days
mentioned in that paragraph, at which it is reasonably
practicable to do the things concerned.

(4) Subsection (3) shall not be construed as preventing the issue of any
further warrant.

(5) Nothing in this section, or in awarrant under this section, applies
to or in relation to the use of alistening device for a purpose that
would, for the purposes of the Telecommunications (Interception)
Act 1979, constitute the interception of a communication passing
over atelecommunications system controlled by Telstra
Corporation Limited.

(6) Wherethe Director-Generd isinformed under section 32 of the
issue of awarrant under this section authorising the doing of acts
or things referred to in subsection 27(2) or (3), the
Director-General must:

(a) causethe Australian Postal Corporation to beinformed of the
issue of the warrant without delay; and

(b) where, under section 32, the Director-General receives the
warrant—cause a certified copy of the warrant to be given to
the Augtralian Postal Corporation as soon as practicable.

(6A) Where:
(a) the Director-General has been informed under section 32 of
the issue of awarrant under this section authorising the doing
of acts or things referred to in subsection 27(2) or (3); and
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(b) the Director-General isinformed under section 32 that the
warrant has been revoked:;

the Director-General must;

(c) causethe Australian Postal Corporation to beinformed of the
revocation without delay; and

(d) where, under section 32, the Director-General receives the
instrument of revocation—cause a certified copy of the
instrument of revocation to be given to the Australian Postal
Corporation as soon as practicable.

(7) The Australian Postal Corporation shall give to a person acting
pursuant to awarrant under this section authorising the doing of
acts or things referred to in subsection 27(2) or (3) all reasonable
assistance.

(8) Nothingin Part VIIA of the Crimes Act 1914 or the Australian
Postal Corporation Act 1989 shall be taken to prohibit the doing of
anything pursuant to, or for the purposes of, awarrant under this
section.

(9) The Director-Genera shall not request the issue of awarrant under
this section for the purpose of collecting information concerning an
Australian citizen or a permanent resident.

(10) The reference in subsection (1) to conditions or restrictions
includes areference to conditions or restrictions designed to
minimise the obtaining by the Organisation, pursuant to a warrant
issued under that subsection, of information that is not publicly
available concerning Australian citizens or permanent residents, or
to minimise the retention of information of that kind.

27B Performance of other functionsunder paragraph 17(1)(e)

If:

(a) the Director-General gives a hotice in writing to the Minister
requesting the Minister to authorise the Organisation to
obtain foreign intelligence in relation to a matter specified in
the notice; and

(b) the Minister is satisfied, on the basis of advice received from
the relevant Minister, that the collection of foreign
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intelligence relating to that matter isimportant in relation to
the defence of the Commonwealth or to the conduct of the
Commonwealth’ sinternational affairs;
the Minister may, by writing signed by the Minister, authorise the
Organisation to obtain the intelligence in relation to the matter.

28 Request for warrant to specify grounds

A request by the Director-General for the issue of awarrant under
this Division shall specify the facts and other grounds on which the
Director-General considersit necessary that the warrant should be
issued and (where appropriate) the grounds on which the
Director-General suspects a person of being engaged in, or of

being likely to engage in, activities prejudicial to security.

29 |Issue of certain warrantsby Director-General in emergency

(1) Where:

(a) the Director-General has forwarded or made arequest to the
Minister for the issue of awarrant under section 25, 25A, 26,
26B, 26C, 27 or 27AA;

(b) the Minister has not, to the knowledge of the
Director-General, issued, or refused to issue, awarrant as a
result of the request and has not, within the preceding period
of 3 months, refused to issue a substantialy similar warrant;

(c) the Director-General has not, within the preceding period of
3 months, issued a substantially similar warrant; and

(d) the Director-General is satisfied:

(i) that the facts of the case would justify the issue of a
warrant by the Minister; and
(ii) that, if the action to be authorized by the warrant does
not commence before awarrant can be issued and made
available by the Minister, security will be, or islikely to
be, seriously prejudiced;
the Director-General may issue awarrant signed by the

Director-General of the kind that could be issued by the Minister in
pursuance of the request.
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(2) A warrant under this section shall specify the period for whichit is
to remain in force, being a period that does not exceed 48 hours,
but may be revoked by the Minister at any time before the
expiration of the period so specified.

(3) Wherethe Director-General issues awarrant under this section, the
Director-General shall forthwith furnish to the Minister:
() acopy of the warrant; and
(b) astatement of the grounds on which the Director-General is
satisfied as to the matter referred to in
subparagraph (1)(d)(ii).

30 Discontinuance of action before expiration of warrant

Where, before awarrant under this Division ceasesto bein force,
the Director-General is satisfied that the grounds on which the
warrant was issued have ceased to exist, the Director-General shall
forthwith inform the Minister accordingly and take such steps as
are necessary to ensure that action in pursuance of the warrant
(other than the recovery of alistening device or tracking device) is
discontinued.

31 Certain recordsobtained under a warrant to be destroyed

Where:
(a) by virtue of awarrant under this Division, arecord or copy
has been made;
(b) therecord or copy isin the possession or custody, or under
the control, of the Organisation; and
(c) the Director-General is satisfied that the record or copy is not
required for the purposes of the performance of functions or
exercise of powers under this Act;
the Director-General shall cause the record or copy to be
destroyed.
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32 Certain action in relation to requests and warrants

(1) Wherethe Director-General makes a request, otherwise than in
writing, for the issue of awarrant under this Division, the
Director-General shall forthwith forward to the Minister a request
in writing for the issue of awarrant.

(2) Where the Minister issues or revokes awarrant under this Division,
the Minister shal:

(a) causethe Director-General to be informed forthwith of the
issue of the warrant or of the revocation, as the case may be;
and

(b) causethe warrant or the instrument of revocation, as the case
may be, to be forwarded as soon as practicable to the
Director-General .

(3) The Minister shall record on each request in writing for the issue of
awarrant under this Division received by the Minister from the
Director-General the Minister’s decision with respect to the request
and shall cause the request to be returned to the Director-General .

(4) The Director-General shall cause to be retained in the records of
the Organisation all warrantsissued by the Director-General under
this Division and all warrants and instruments of revocation
received by the Director-General from, and all requests and other
documents returned to the Director-General by, the Minister under
this Division.

34 Director-General toreport to Minister

The Director-Genera shall furnish to the Minister in respect of
each warrant issued under this Division areport in writing on the
extent to which the action taken under the warrant has assisted the
Organisation in carrying out its functions.
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Division 3—Special powersrelating to terrorism offences
Subdivision A—Preliminary

34A Definitions
In this Division:

Federal Magistrate has the same meaning as in the Federal
Magistrates Act 1999.

issuing authority means:
(a) aperson appointed under section 34AB; or

(b) amember of aclass of persons declared by regulations made
for the purposes of that section to beissuing authorities.

lawyer means a person enrolled as alegal practitioner of afederal
court or the Supreme Court of a State or Territory.

police officer means a member or special member of the Australian
Federal Police or amember of the police force or police service of
a State or Territory.

prescribed authority means a person appointed under section 34B.
record has the same meaning asin Division 2.

superior court means:
(a) the High Court; or
(b) the Federal Court of Australia; or
(c) the Family Court of Australiaor of a State; or
(d) the Supreme Court of a State or Territory; or
(e) the District Court (or equivalent) of a State or Territory.

34AB Issuing authorities

(1) TheMinister may, by writing, appoint as an issuing authority a
person who is:
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() aFederd Magistrate; or
(b) aJudge.

(2) The Minister must not appoint a person unless:
(a) the person has, by writing, consented to being appointed; and
(b) the consent isin force.

(3) Theregulations may declare that personsin a specified class are
issuing authorities.

(4) Theregulations may specify aclass of persons partly by reference
to the facts that the persons have consented to being issuing
authorities and their consents are in force.

34B Prescribed authorities

(1) The Minister may, by writing, appoint as a prescribed authority a
person who has served as ajudge in one or more superior courts
for aperiod of 5 years and no longer holds a commission as ajudge
of a superior court.

(2) If the Minigter isof the view that there is an insufficient number of
people to act as a prescribed authority under subsection (1), the
Minister may, by writing, appoint as a prescribed authority a
person who is currently serving as ajudgein a State or Territory
Supreme Court or District Court (or an equivalent) and has done so
for aperiod of at least 5 years.

(3) If the Minister isof the view that there are insufficient persons
available under subsections (1) and (2), the Minister may, by
writing, appoint as a prescribed authority a person who holds an
appointment to the Administrative Appeals Tribunal as President
or Deputy President and who is enrolled as alegal practitioner of a
federal court or of the Supreme Court of a State or Territory and
has been enrolled for at least 5 years.

(4) The Minister must not appoint a person under subsection (1), (2) or
(3) unless:
(a) the person has by writing consented to being appointed; and
(b) the consent isin force.
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Subdivision B—Questioning, detention etc.

34C Requesting warrants

(1) The Director-General may seek the Minister’s consent to request
the issue of awarrant under section 34D in relation to a person.

(1A) To avoid doubt, this section operates in relation to arequest for the
issue of awarrant under section 34D in relation to a person, even if
such arequest has previously been made in relation to the person.

(2) In seeking the Minister’s consent, the Director-General must give
the Minister a draft request that includes:

(a) adraft of the warrant to be requested; and

(b) astatement of the facts and other grounds on which the
Director-General considersit necessary that the warrant
should be issued; and

(c) astatement of the particulars and outcomes of al previous
requests for the issue of awarrant under section 34D relating
to the person; and

(d) if one or more warrants were issued under section 34D asa
result of the previous requests—a statement of:

(i) the period for which the person has been questioned
under each of those warrants before the draft request is
given to the Minister; and

(i) if any of those warrants authorised the detention of the
person—the period for which the person has been
detained in connection with each such warrant before
the draft request is given to the Minister.

(3) The Minister may, by writing, consent to the making of the request,
but only if the Minister is satisfied:

(a) that there are reasonable grounds for believing that issuing
the warrant to be requested will substantially assist the
collection of intelligence that isimportant in relation to a
terrorism offence; and

(b) that relying on other methods of collecting that intelligence
would beineffective; and
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(ba) that all of the acts (the adopting acts) described in
subsection (3A) in relation to a written statement of
procedures to be followed in the exercise of authority under
warrantsissued under section 34D have been done; and

(c) if the warrant to be requested is to authorise the person to be
taken into custody immediately, brought before a prescribed
authority immediately for questioning and detained—that
there are reasonable grounds for believing that, if the person
is not immediately taken into custody and detained, the
person:

(i) may alert aperson involved in aterrorism offence that
the offence is being investigated; or
(ii) may not appear before the prescribed authority; or
(iif) may destroy, damage or alter arecord or thing the
person may be requested in accordance with the warrant
to produce.

The Minister may make his or her consent subject to changes being
made to the draft request.

(3A) The adopting actsin relation to a written statement of procedures
to be followed in the exercise of authority under warrants issued
under section 34D are asfollows:

(a) consultation of the following persons by the Director-General
about making such a statement:
(i) the Inspector-Genera of Intelligence and Security;
(if) the Commissioner of Police appointed under the
Australian Federal Police Act 1979;
(b) making of the statement by the Director-General after that
consultation;
(c) approval of the statement by the Minister;
(d) presentation of the statement to each House of the
Parliament;
(e) briefing (in writing or oraly) the Parliamentary Joint
Committee on ASIO, ASIS and DSD (whether before or after

presentation of the statement to each House of the
Parliament).
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(3B) In consenting to the making of arequest to issue awarrant

(3D)

(4)

authorising the person to be taken into custody immediately,
brought before a prescribed authority immediately for questioning
and detained, the Minister must ensure that the warrant to be
requested isto permit the person to contact a single lawyer of the
person’ s choice (subject to section 34TA) at any time that:
(a) isatimewhilethe personisin detention in connection with
the warrant; and
(b) is after:
(i) the person has been brought before a prescribed
authority for questioning; and
(i) the person hasinformed the prescribed authority, in the
presence of a person exercising authority under the
warrant, of theidentity of the lawyer whom the person
proposes to contact; and

(iii) aperson exercising authority under the warrant has had
an opportunity to request the prescribed authority to
direct under section 34TA that the person be prevented
from contacting the lawyer.

If, before the Director-General seeks the Minister’ s consent to the
request (the proposed request), the person has been detained under
this Division in connection with one or more warrants (the earlier
warrants) issued under section 34D, and the proposed request is
for awarrant meeting the requirement in paragraph 34D(2)(b):
(a) the Minister must take account of those factsin deciding
whether to consent; and

(b) the Minister may consent only if the Minister is satisfied that
the issue of the warrant to be requested isjustified by
information that is additional to or materially different from
that known to the Director-Generd at the time the
Director-General sought the Minister’s consent to request the
issue of the last of the earlier warrantsissued before the
seeking of the Minister’s consent to the proposed request.

This subsection has effect in addition to subsection (3).

If the Minister has consented under subsection (3), the
Director-General may request the warrant by giving an issuing
authority:
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() arequest that isthe same as the draft request except for the
changes (if any) required by the Minister; and
(b) acopy of the Minister’s consent.

34D Warrantsfor questioning etc.

(1) Anissuing authority may issue a warrant under this section relating
to aperson, but only if:

(a) the Director-General has requested it in accordance with
subsection 34C(4); and

(b) theissuing authority is satisfied that there are reasonable
grounds for believing that the warrant will substantially assist
the collection of intelligence that is important in relation to a
terrorism offence.

(1A) If the person has already been detained under this Division in
connection with one or more warrants (the earlier warrants) issued
under this section, and the warrant requested is to meet the
requirement in paragraph (2)(b):

(a) theissuing authority must take account of those factsin
deciding whether to issue the warrant requested; and

(b) theissuing authority may issue the warrant requested only if
the authority is satisfied that:

(i) theissue of that warrant isjustified by information
additional to or materially different from that known to
the Director-General at the time the Director-General
sought the Minister’s consent to request the issue of the
last of the earlier warrants issued before the seeking of
the Minister’ s consent to the request for the issue of the
warrant requested; and

(ii) the person is not being detained under this Divisionin
connection with one of the earlier warrants.
This subsection has effect in addition to subsection (1).

(2) Thewarrant must, in the same terms as the draft warrant given to
the issuing authority as part of the request, either:
(a) require aspecified person to appear before a prescribed
authority for questioning under the warrant immediately after
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the person is notified of the issue of the warrant, or at atime
specified in the warrant; or

(b) do both of the following:

(i) authorise aspecified person to be taken into custody
immediately by a police officer, brought before a
prescribed authority immediately for questioning under
the warrant and detained under arrangements made by a
police officer for the period (the questioning period)
described in subsection (3);

(if) permit the person to contact identified persons at
specified times when the person isin custody or
detention authorised by the warrant.

(3) The questioning period starts when the person isfirst brought
before a prescribed authority under the warrant and ends at the first
time one of the following events happens:

() someone exercising authority under the warrant informs the
prescribed authority before whom the person is appearing for
guestioning that the Organisation does not have any further
request described in paragraph (5)(a) to make of the person;

(b) section 34HB prohibits anyone exercising authority under the
warrant from questioning the person under the warrant;

(c) the passage of 168 hours starting when the person was first
brought before a prescribed authority under the warrant.

(4) Thewarrant may identify someone whom the person is permitted
to contact by reference to the fact that he or sheis alawyer of the
person’s choice or has a particular legal or familia relationship
with the person. This does not limit the ways in which the warrant
may identify persons whom the person is permitted to contact.

Notel:  Thewarrant may identify persons by reference to aclass. See
subsection 46(2) of the Acts Interpretation Act 1901.

Note2:  Section 34F permits the person to contact the Inspector-General of
Intelligence and Security and the Ombudsman while the personisin
custody or detention, so the warrant must identify them.

Note3: A warrant authorising the person to be taken into custody and detained
must permit the person to contact a single lawyer of the person’s
choice, so the warrant must identify such alawyer.
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(4A) Thewarrant may specify times when the person is permitted to
contact someone identified as alawyer of the person’s choice by
reference to the fact that the times are:

(@) whilethe personisin detention in connection with the
warrant; and

(b) after:
(i) the person has been brought before a prescribed
authority for questioning; and
(ii) the person has informed the prescribed authority, in the
presence of a person exercising authority under the

warrant, of the identity of the lawyer whom the person
proposes to contact; and

(iii) aperson exercising authority under the warrant has had
an opportunity to request the prescribed authority to
direct under section 34TA that the person be prevented
from contacting the lawyer.

(5) Also, the warrant must, in the same terms as the draft warrant
given to the issuing authority as part of the request:

(a) authorise the Organisation, subject to any restrictions or
conditions, to question the person before a prescribed
authority by requesting the person to do either or both of the
following:

(i) giveinformation that is or may be relevant to
intelligence that isimportant in relation to aterrorism
offence;

(if) produce records or things that are or may be relevant to
intelligence that isimportant in relation to aterrorism
offence; and

(b) authorise the Organisation, subject to any restrictions or
conditions, to make copies and/or transcripts of arecord
produced by the person before a prescribed authority in
response to arequest in accordance with the warrant.

(6) Also, the warrant must:
() be signed by the issuing authority who issuesit; and
(b) specify the period during which the warrant isto bein force,
which must not be more than 28 days.
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34DA Person taken into custody under warrant to be immediately
brought before prescribed authority

If the person istaken into custody by a police officer exercising
authority under the warrant, the officer must make arrangements
for the person to be immediately brought before a prescribed
authority for questioning.

34E Prescribed authority must explain warrant

(1) When the person first appears before a prescribed authority for
guestioning under the warrant, the prescribed authority must
inform the person of the following:

() whether the warrant authorises detention of the person by a
police officer and, if it does, the period for which the warrant
authorises detention of the person;

(b) what the warrant authorises the Organisation to do;

(c) the effect of section 34G (including the fact that the section
creates offences);

(d) the period for which the warrant isin force;
(e) the person’sright to make a complaint orally or in writing:

(i) tothe Inspector-General of Intelligence and Security
under the Inspector-General of Intelligence and Security
Act 1986 in relation to the Organisation; or

(ii) to the Ombudsman under the Complaints (Australian
Federal Palice) Act 1981 in relation to the Australian
Federal Police;

(f) thefact that the person may seek from afederal court a
remedy relating to the warrant or the treatment of the person
in connection with the warrant;

(g) whether thereis any limit on the person contacting others
and, if the warrant permits the person to contact identified
persons at specified times when the person isin custody or
detention authorised by the warrant, who the identified
persons are and what the specified times are.
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(2) To avoid doubt, subsection (1) does not apply to a prescribed
authority if the person has previousy appeared before another
prescribed authority for questioning under the warrant.

(2A) The prescribed authority before whom the person appears for
guestioning must inform the person of the role of the prescribed
authority, and the reason for the presence of each other person who
is present at any time during the questioning. However:

(a) the prescribed authority must not name any person except
with the consent of the person to be named; and

(b) the obligation to inform the person being questioned about a
particular person’s reason for presence need only be
complied with once (even if that particular person
subsequently returns to the questioning).

(3) Atleast oncein every 24-hour period during which questioning of
the person under the warrant occurs, the prescribed authority
before whom the person appears for questioning must inform the
person of the fact that the person may seek from afederal court a
remedy relating to the warrant or the treatment of the personin
connection with the warrant.

34F Detention of persons

Directions relating to detention or further appearance

(1) At any timewhen a person is before a prescribed authority for
guestioning under awarrant, the authority may give any of the
following directions:

() adirection to detain the person;

(b) adirection for the further detention of the person;

(c) adirection about any arrangements for the person’s
detention;

(d) adirection permitting the person to contact an identified
person (including someone identified by reference to the fact
that he or she has a particular legal or familial relationship
with the person) or any person;

(e) adirection for the person’s further appearance before the
prescribed authority for questioning under the warrant;
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(f) adirection that the person be released from detention.

(2) The prescribed authority isonly to give adirection that:

(a) isconsistent with the warrant; or

(b) has been approved in writing by the Minister.
However, the prescribed authority may give a direction that is not
covered by paragraph (a) or (b) if he or she has been informed
under section 34HA of a concern of the Inspector-General of
Intelligence and Security and is satisfied that giving the direction is
necessary to address the concern satisfactorily.

(3) The prescribed authority is only to give adirection described in
paragraph (1)(a) or (b) if he or sheis satisfied that there are
reasonable grounds for believing that, if the person is not detained,
the person:

(@) may aert apersoninvolved in aterrorism offence that the
offenceis being investigated; or

(b) may not continue to appear, or may not appear again, before
a prescribed authority; or

(c) may destroy, damage or alter arecord or thing the person has
been requested, or may be requested, in accordance with the
warrant, to produce.

(4) A direction under subsection (1) must not result in:
(a) aperson being detained after the end of the questioning
period described in section 34D for the warrant; or
(b) aperson’sdetention being arranged by a person whois not a
police officer.

Giving effect to directions

(5) Directions given by a prescribed authority have effect, and may be
implemented or enforced, according to their terms.

(6) A police officer may take a person into custody and bring him or
her before a prescribed authority for questioning under awarrant
issued under section 34D if the person fails to appear before a
prescribed authority as required by the warrant or a direction given
by a prescribed authority under this section.
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Direction has no effect on further warrant

(7) This section does not prevent any of the following occurringin
relation to a person who has been rel eased after having been
detained under this Division in connection with awarrant issued
under section 34D:

() anissuing authority issuing afurther warrant under that
section;

(b) the person being detained under this Division in connection
with the further warrant.

Communications while in custody or detention

(8) A person who has been taken into custody, or detained, under this
Divisionis not permitted to contact, and may be prevented from
contacting, anyone at any time while in custody or detention.

(9) However:

(a) the person may contact anyone whom the warrant under
which he or sheis detained, or adirection described in
paragraph (1)(d), permits the person to contact; and

(b) subsection (8) does not affect the following provisionsin
relation to contact between the person and the
Inspector-General of Intelligence and Security or the
Ombudsman:

(i) sections 10 and 13 of the Inspector-General of
Intelligence and Security Act 1986;

(i) section 22 of the Complaints (Australian Federal
Police) Act 1981; and
(c) anyone holding the person in custody or detention under this
Division must give the person facilities for contacting the
Inspector-Genera of Intelligence and Security or the
Ombudsman to make a complaint orally under a section
mentioned in paragraph (b) if the person requests them.

Note: The sections mentioned in paragraph (9)(b) give the person an
entitlement to facilities for making awritten complaint.
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34G Giving information and producing things etc.

(1) A person must appear before a prescribed authority for
guestioning, as required by awarrant issued under section 34D or a
direction given under section 34F.

Penalty: Imprisonment for 5 years.

(2) Strict liability applies to the circumstance of an offence against
subsection (1) that:

() thewarrant wasissued under section 34D; or
(b) the direction was given under section 34F.
Note: For strict liability, see section 6.1 of the Criminal Code.

(3) A person who is before a prescribed authority for questioning
under awarrant must not fail to give any information requested in
accordance with the warrant.

Penalty: Imprisonment for 5 years.

(4) Subsection (3) does not apply if the person does not have the
information.

Note: A defendant bears an evidentia burden in relation to the matter in
subsection (4) (see subsection 13.3(3) of the Criminal Code).
(5) If:
(a) aperson isbefore aprescribed authority for questioning
under awarrant; and

(b) the person makes a statement that is, to the person’s
knowledge, false or mideading in a material particular; and

(c) the statement is made in purported compliance with arequest
for information made in accordance with the warrant;

the person is guilty of an offence.
Penalty: Imprisonment for 5 years.

(6) A personwho is before a prescribed authority for questioning
under awarrant must not fail to produce any record or thing that
the person is requested in accordance with the warrant to produce.

Penalty: Imprisonment for 5 years.
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(7) Subsection (6) does not apply if the person does not have
possession or control of the record or thing.

Note: A defendant bears an evidentia burden in relation to the matter in
subsection (7) (see subsection 13.3(3) of the Criminal Code).

(8) For the purposes of subsections (3) and (6), the person may not

fail:

(a) togiveinformation; or

(b) to produce arecord or thing;
in accordance with arequest made of the person in accordance
with the warrant, on the ground that the information, or production
of the record or thing, might tend to incriminate the person or make
the person liable to a penalty.

(9) However, the following are not admissible in evidence against the
person in criminal proceedings other than proceedings for an
offence againgt this section:

(a) anything said by the person, while before a prescribed
authority for questioning under awarrant, in responseto a
request made in accordance with the warrant for the person to
give information;

(b) the production of arecord or thing by the person, while
before a prescribed authority for questioning under a warrant,
in response to arequest made in accordance with the warrant
for the person to produce arecord or thing.

34H Interpreter provided at request of prescribed authority

(1) Thissection appliesif the prescribed authority before whom a
person first appears for questioning under awarrant believes on
reasonabl e grounds that the person is unable, because of inadequate
knowledge of the English language or a physical disability, to
communicate with reasonable fluency in that language.

(2) A person exercising authority under the warrant must arrange for
the presence of an interpreter.

(3) The prescribed authority must defer informing under section 34E
the person to be questioned under the warrant until the interpreter
is present.
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(4) A person exercising authority under the warrant must defer the
guestioning under the warrant until the interpreter is present.

34HAA Interpreter provided at request of person being questioned

(1) Thissection appliesif a person appearing before a prescribed
authority under a warrant requests the presence of an interpreter.

(2) A person exercising authority under the warrant must arrange for
the presence of an interpreter, unless the prescribed authority
believes on reasonable grounds that the person who made the
reguest has an adequate knowledge of the English language, or is
physically able, to communicate with reasonabl e fluency in that
language.

(3) If questioning under the warrant has not commenced and the
prescribed authority determines that an interpreter is to be present:
(a) the prescribed authority must defer informing under
section 34E the person to be questioned under the warrant
until the interpreter is present; and
(b) aperson exercising authority under the warrant must defer
the questioning until the interpreter is present.

(4) If questioning under the warrant commences before the person
being questioned requests the presence of an interpreter and the
prescribed authority determines that an interpreter is to be present:

() aperson exercising authority under the warrant must defer
any further questioning until the interpreter is present; and

(b) when the interpreter is present, the prescribed authority must
again inform the person of anything of which he or shewas
previoudy informed under section 34E.

34HAB Inspector-General of Intelligence and Security may be
present at questioning or taking into custody

To avoid doubt, for the purposes of performing functions under the
Inspector-General of Intelligence and Security Act 1986, the
Inspector-General of Intelligence and Security, or an APS
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employee assisting the Inspector-General, may be present at the
guestioning or taking into custody of a person under this Division.

34HA Suspension of questioning etc. in response to concern of

(1)

)

©)

(4)

Inspector-General of Intelligence and Security

This section appliesif the Inspector-Genera of Intelligence and
Security is concerned about impropriety or illegality in connection
with the exercise or purported exercise of powers under this
Divisionin relation to a person specified in a warrant issued under
section 34D.

Note: For example, the Inspector-General may be concerned because he or
she has been present at a questioning under section 34HAB.

When the person is appearing before a prescribed authority for
guestioning under the warrant, the Inspector-General may inform
the prescribed authority of the Inspector-General’s concern. If the
Inspector-General does so, he or she must also inform the
Director-General of the concern as soon as practicable afterwards.

The prescribed authority must consider the Inspector-General’s
concern.

The prescribed authority may give a direction deferring:
(a) questioning of the person under the warrant; or
(b) the exercise of another power under this Division that is
specified in the direction;
until the prescribed authority is satisfied that the
Inspector-General’ s concern has been satisfactorily addressed.

Note: The prescribed authority may give directions under section 34F
instead or as well. These could:

@) deal with the Inspector-General’ s concern in away satisfactory
to the prescribed authority; or

(b) deal with treatment of the person while questioning is deferred;
or

(© provide for release of the person from detention if the prescribed

authority is satisfied that the Inspector-General’ s concern cannot
be satisfactorily addressed within the remainder of the period for
which the person may be detained under the warrant.
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34HB End of questioning under warrant

(1) Anyone exercising authority under awarrant issued under

)

©)

section 34D must not question a person under the warrant if the
person has been questioned under the warrant for atotal of 8 hours,
unless the prescribed authority before whom the person was being
guestioned just before the end of that 8 hours permitsthe
guestioning to continue for the purposes of this subsection.

Anyone exercising authority under a warrant issued under

section 34D must not question a person under the warrant if the
person has been questioned under the warrant for atotal of 16
hours, unless the prescribed authority before whom the person was
being questioned just before the end of that 16 hours permits the
guestioning to continue for the purposes of this subsection.

Anyone exercising authority under the warrant may request the
prescribed authority to permit the questioning to continue for the
purposes of subsection (1) or (2). The request may be made in the
absence of:

(a) the person being questioned; and

(b) alegal adviser to that person; and

(c) aparent of that person; and

(d) aguardian of that person; and

(e) another person who meets the requirements of subsection
34ANA(7) in relation to that person; and

(f) anyone the person being questioned is permitted by a
direction under section 34F to contact.

(4) The prescribed authority may permit the questioning to continue

for the purposes of subsection (1) or (2), but only if he or sheis
satisfied that:

(a) there arereasonable grounds for believing that permitting the
continuation will substantially assist the collection of
intelligence that isimportant in relation to a terrorism
offence; and

(b) persons exercising authority under the warrant conducted the
guestioning of the person properly and without delay in the
period mentioned in that subsection.
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(5) The prescribed authority may revoke the permission. Revocation of
the permission does not affect the legality of anything donein
relation to the person under the warrant before the revocation.

(6) Anyone exercising authority under awarrant issued under
section 34D must not question a person under the warrant if the
person has been questioned under the warrant for atotal of 24
hours.

Release from detention when further questioning is prohibited

(7) If the warrant meets the requirement in paragraph 34D(2)(b), the
prescribed authority must, at whichever one of the following times
isrelevant, direct under paragraph 34F(1)(f) that the person be
released immediately from detention:

(a) at the end of the period mentioned in subsection (1) or (2), if
the prescribed authority does not permit, for the purposes of
that subsection, the continuation of questioning;

(b) immediately after revoking the permission, if the permission
was given but later revoked;

(c) at the end of the period described in subsection (6).

Subsection 34F(2) does not prevent the prescribed authority from
giving adirection in accordance with this subsection.

34HC Person may not be detained for morethan 168 hours
continuously

A person may not be detained under this Division for a continuous
period of more than 168 hours.

Subdivision C—M iscellaneous

34J Humane treatment of person specified in warrant

(1) This section appliesto a person specified in awarrant issued under
section 34D while anything is being done in relation to the person
under the warrant or a direction given under section 34F.
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(2) The person must be treated with humanity and with respect for
human dignity, and must not be subjected to cruel, inhuman or
degrading treatment, by anyone exercising authority under the
warrant or implementing or enforcing the direction.

34JA Entering premisesto take person into custody

Q) If:
(a) either awarrant issued under section 34D or subsection
34F(6) authorises a person to be taken into custody; and
(b) apolice officer believes on reasonable grounds that the
person is on any premises;
the officer may enter the premises, using such force asis necessary
and reasonable in the circumstances, at any time of the day or night
for the purpose of searching the premises for the person or taking
the person into custody.

(2) However, if subsection 34F(6) authorises a person to be taken into
custody, a police officer must not enter a dwelling house under
subsection (1) of this section at any time during the period:

(&) commencing at 9 pm on aday; and
(b) ending at 6 am on the following day;

unless the officer believes on reasonable grounds that it would not
be practicabl e to take the person into custody under subsection
34F(6), either at the dwelling house or el sewhere, at another time.

(3) Inthissection:

dwelling house includes an aircraft, vehicle or vessdl, and aroom
in a hotel, motel, boarding house or club, in which people
ordinarily retire for the night.

premisesincludes any land, place, vehicle, vessel or aircraft.

34JB Useof forcein taking person into custody and detaining
person

(1) A police officer may use such force asis necessary and reasonable
in:
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(a) taking a person into custody under:
(i) awarrant issued under section 34D; or
(ii) subsection 34F(6); or
(b) preventing the escape of a person from such custody; or
(c) bringing a person before a prescribed authority for
guestioning under such awarrant; or
(d) detaining a person in connection with such awarrant.

(2) However, apolice officer must not, in the course of an act
described in subsection (1) in relation to a person, use more force,
or subject the person to greater indignity, than is necessary and
reasonable to do the act.

(3) Without limiting the operation of subsection (2), a police officer
must not, in the course of an act described in subsection (1) in
relation to a person:

(a) do anything that islikely to cause the death of, or grievous
bodily harm to, the person unless the officer believes on
reasonable grounds that doing that thing is necessary to
protect life or to prevent seriousinjury to another person
(including the officer); or

(b) if the person is attempting to escape being taken into custody
by fleeing—do such athing unless:

(i) the officer believes on reasonable grounds that doing
that thing is necessary to protect life or to prevent
seriousinjury to another person (including the officer);
and

(it) the person has, if practicable, been called on to
surrender and the officer believes on reasonable grounds
that the person cannot be taken into custody in any other
manner.

34K Video recording of procedures

(1) The Director-General must ensure that video recordings are made
of the following:
(a) aperson’s appearance before a prescribed authority for
guestioning under a warrant;
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(b) any other matter or thing that the prescribed authority directs
isto be video recorded.

(2) The Director-General must ensure that, if practicable, video
recordings are made of any complaint by a person specified in a
warrant issued under section 34D when he or sheis not appearing
before a prescribed authority for questioning under the warrant.

34L Power to conduct an ordinary search or a strip search

(1) If aperson has been detained under this Division, a police officer
may:
() conduct an ordinary search of the person; or
(b) subject to this section, conduct a strip search of the person.

(1A) Anordinary search of the person under this section must, if
practicable, be conducted by a police officer of the same sex asthe
person being searched.

(2) A strip search may be conducted if:

() apolice officer suspects on reasonabl e grounds that the
person has a seizable item on his or her person; and

(b) the police officer suspects on reasonable grounds that it is
necessary to conduct a strip search of the person in order to
recover that item; and

(c) aprescribed authority has approved the conduct of the
search.

(3) The prescribed authority’ s approval may be obtained by telephone,
fax or other electronic means.

(4) A strip search may also be conducted if the person consentsin
writing.

(5) A medical practitioner may be present when a strip search is
conducted, and he or she may assist in the search.

(6) If aprescribed authority gives or refusesto give an approval for the
purposes of paragraph (2)(c), the prescribed authority must make a
record of the decision and of the reasons for the decision.
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(7) Such force asis necessary and reasonable in the circumstances may
be used to conduct a strip search under subsection (1).

(8) Any item:
(a) of akind mentioned in paragraph (2)(a); or
(b) that isrelevant to collection of intelligence that is important
in relation to aterrorism offence;
that isfound during a search under this section may be seized.

34M Rulesfor conduct of strip search

(1) A strip search under section 34L:
(d) must be conducted in a private area; and

(b) must be conducted by a police officer who is of the same sex
as the person being searched; and
(c) subject to subsections (3) and (3A), must not be conducted in
the presence or view of a person who is of the opposite sex to
the person being searched; and
(d) must not be conducted in the presence or view of a person
whose presence is not necessary for the purposes of the
search; and
(e) must not be conducted on a person who is under 16; and
(f) if, in aprescribed authority’ s opinion, the person being
searched is at least 16 but under 18, or isincapable of
managing his or her affairs:
(i) may only be conducted if a prescribed authority orders
that it be conducted; and
(if) must be conducted in the presence of a parent or
guardian of the person or, if that is not acceptable to the
person, in the presence of someone else who can
represent the person’ s interests and who, asfar asis
practicable in the circumstances, is acceptable to the
person; and
(g) must not involve a search of a person’s body cavities, and
(h) must not involve the removal of more garments than the
police officer conducting the search believes on reasonable
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grounds to be necessary to determine whether the person has
aseizable item on his or her person; and

(i) must not involve more visual inspection than the police
officer believes on reasonable grounds to be necessary to
determine whether the person has a seizableitem on his or
her person.

(2) For the purposes of subparagraph (1)(f)(ii), none of the following
can represent the person’ sinterests:
(a) apolice officer;
(b) the Director-General;
(c) an officer or employee of the Organisation;
(d) aperson approved under subsection 24(1).

(3) A strip search may be conducted in the presence of amedical
practitioner of the opposite sex to the person searched if a medical
practitioner of the same sex as the person being searched is not
available within areasonable time.

(3A) Paragraph (1)(c) does not apply to a parent, guardian or personal
representative of the person being searched if the person being
searched has no objection to the person being present.

(4) If any of aperson’s garments are seized as aresult of astrip search,
the person must be provided with adequate clothing.

34N Power toremove, retain and copy materials etc.

(1) Inaddition to the things that the Organisation is authorised to do
that are specified in the warrant, the Organisation is also
authorised:

(a) toremove and retain for such time asis reasonable any
record or other thing produced before a prescribed authority
in response to arequest in accordance with the warrant, for
the purposes of::

(i) inspecting or examining it; and
(ii) inthe case of arecord—making copies or transcripts of
it, in accordance with the warrant; and
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(b) subject to section 34M, to examine any items or things
removed from a person during a search of the person under
this Division; and

(c) toretain for such time asis reasonable, and make copies of,
any item seized under paragraph 34L(8)(b); and

(d) to do any other thing reasonably incidental to:

(i) paragraph (a), (b) or (c); or
(it) any of the things that the Organisation is authorised to
do that are specified in the warrant.

(2) A police officer may retain for such time asis reasonable any
seizable item seized by the officer under paragraph 34L(8)(a).

34NA Special rulesfor young people

Rulesfor persons under 16

(1) A warrant issued under section 34D has no effect if the person
specified init isunder 16.

(2) If aperson appears before a prescribed authority for questioning as
aresult of the issue of awarrant under section 34D and the
prescribed authority is satisfied on reasonable grounds that the
person is under 16, the prescribed authority must, as soon as
practicable:

() give adirection that the person is not to be questioned; and

(b) if the person isin detention—give a direction under
paragraph 34F(1)(f) that the person be released from
detention.

(3) Subsection 34F(2) does not prevent the prescribed authority from
giving a direction in accordance with paragraph (2)(b) of this
section.

Rules for persons who are at least 16 but under 18

(4) If the Director-General seeks the Minister’s consent to request the
issue of awarrant under section 34D in relation to a person and the
Minister is satisfied on reasonable grounds that the person is at
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least 16 but under 18, the Minister may consent only if he or sheis
satisfied on reasonable grounds that:

(@) itislikely that the person will commit, is committing or has
committed aterrorism offence; and

(b) the draft warrant to beincluded in the request will meet the
requirements in subsection (6).

(5) Anissuing authority may issue a warrant under section 34D
relating to a person whom the authority is satisfied on reasonable
groundsis at least 16 but under 18 only if the draft warrant
included in the request for the warrant meets the requirementsin
subsection (6).

Note: Section 34D requires that a warrant issued under that section bein the
same form as the draft warrant included in the request.

(6) If subsection (4) or (5) applies, the draft warrant must:

(a) if the warrant authorises the person to be taken into custody
and detained—permit the person to contact, at any time when
the person isin custody or detention authorised by the
warrant:

(i) aparent or guardian of the person; and

(ii) if itis not acceptable to the person to be questioned in
the presence of one of hisor her parents or guardians—
another person who meets the requirementsin
subsection (7); and

(b) authorise the Organisation to question the person before a
prescribed authority:

(i) only in the presence of aparent or guardian of the
person or, if that is not acceptable to the person, of
another person who meets the requirementsin
subsection (7); and

(ii) only for continuous periods of 2 hours or less, separated
by breaks directed by the prescribed authority.

Note: The prescribed authority may set the breaks between periods of
questioning by giving appropriate directions under paragraph

34F(1)(e) for the person’s further appearance before the prescribed
authority for questioning.
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(7) The other person must:
(a) be able to represent the person’ sinterests; and

(b) asfar as practicable in the circumstances, be acceptableto
the person and to the prescribed authority; and

(c) not be one of the following:
(i) apolice officer;
(ii) the Director-General;
(iii) an officer or employee of the Organisation;
(iv) aperson approved under subsection 24(1).

(8) If aperson appears before a prescribed authority for questioning
under awarrant issued under section 34D and the prescribed
authority is satisfied on reasonable grounds that the person is at
least 16 but under 18, the prescribed authority must, as soon as
practicable:

(a) inform the person that the person:

(i) may request that one of the person’s parents or
guardians or one other person who meets the
requirements in subsection (7) be present during the
guestioning; and

(ii) may contact the person’s parents or guardians and
another person who meets the requirementsin
subsection (7), at any time when the personisin
custody or detention authorised by the warrant; and

(iii) may contact asingle lawyer of the person’s choice when
the person isin detention authorised by the warrant; and

(b) if the person requests that one of the person’s parents or
guardians be present during the questioning—direct everyone
proposing to question the person under the warrant not to do
s0 in the absence of the parent or guardian; and

(c) if the person does not request that one of the person’s parents
or guardians be present during the questioning—direct
everyone proposing to question the person under the warrant
not to do so in the absence of ancther person (other than the
prescribed authority) who meets the requirementsin
subsection (7); and
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(d) direct under paragraph 34F(1)(d) that the person may contact
someone described in subparagraph (a)(ii) of this subsection
at any time described in that subparagraph; and

(e) direct everyone proposing to question the person under the
warrant that questioning isto occur only for continuous
periods of 2 hours or less, separated by breaks directed by the
prescribed authority.

Note: The prescribed authority may set the breaks between periods of
questioning by giving appropriate directions under paragraph
34F(1)(e) for the person’s further appearance before the prescribed
authority for questioning.

(9) Subsection 34F(2) does not prevent the prescribed authority from
giving a direction in accordance with paragraph (8)(d) of this
section.

(10) To avoid doubt, paragraphs (6)(b) and (8)(€) do not affect the
operation of section 34HB.

34NB Offences of contravening safeguards

(1) A person commits an offenceif:

(a) the person has been approved under section 24 to exercise
authority conferred by awarrant issued under section 34D;
and

(b) the person exercises, or purports to exercise, the authority;
and

(c) the exercise or purported exercise contravenes a condition or
restriction in the warrant on the authority; and

(d) the person knows of the contravention.
Penalty: Imprisonment for 2 years.

(2) A person commits an offenceif:
(a) the personisapolice officer; and
(b) the person engages in conduct; and
(c) the conduct contravenes section 34DA; and
(d) the person knows of the contravention.

Penalty: Imprisonment for 2 years.
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(3) A person commits an offenceif:

(a) the personisidentified (whether by name, referenceto a
class that includes the person or some other means) in a
direction given by a prescribed authority under paragraph
34F(1)(c), (d), (e) or (f) or subsection 34HA(4), 34NA(2) or
(8) or 34V (3) as a person who isto implement the direction;
and

(b) the person engages in conduct; and
(c) the conduct contravenes the direction; and
(d) the person knows of the contravention.

Penalty: Imprisonment for 2 years.

(4) A person commits an offenceif:
(a) the person engages in conduct; and

(b) the conduct contravenes paragraph 34F(9)(c), subsection
34H(4), paragraph 34HAA(3)(b) or (4)(a) or subsection
34J)(2); and

(c) the person knows of the contravention.
Penalty: Imprisonment for 2 years.

(4A) A person commits an offenceif:

(a) the person has been approved under section 24 to exercise
authority conferred by awarrant issued under section 34D;
and

(b) the person exercises, or purports to exercise, the authority by
guestioning another person; and

(c) the questioning contravenes section 34HB; and

(d) the person knows of the contravention.

Penalty: Imprisonment for 2 years.

(5) A person (the searcher) commits an offenceif:
(a) the searcher isapolice officer; and

(b) the searcher conducts a strip search of a person detained
under this Division; and

(c) the searchis conducted:
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(i) without either the approval of a prescribed authority or
the consent of the detained person; or

(ii) inaway that contravenes subsection 34M(1); and

(d) the searcher knows of the lack of approval and consent or of
the contravention.

Penalty: Imprisonment for 2 years.

(6) A person (the searcher) commits an offenceiif:
(a) the searcher isapolice officer who is conducting or has
conducted a strip search of a person detained under this
Division; and
(b) the searcher engages in conduct; and
(c) the conduct contravenes subsection 34M(4); and
(d) the searcher knows of the contravention.

Penalty: Imprisonment for 2 years.
(7) Inthissection:

engagein conduct means:
(a) doanact; or
(b) omit to perform an act.

34NC Complaints about contravention of procedural statement

(1) Contravention of the written statement of procedures mentioned in
section 34C of this Act may be the subject of acomplaint:
(a) tothe Inspector-General of Intelligence and Security under
the Inspector-General of Intelligence and Security Act 1986;
or
(b) to the Ombudsman under Part |11 of the Complaints
(Australian Federal Police) Act 1981.

(2) Thissection does not limit the subjects of complaint under the
Inspector-General of Intelligence and Security Act 1986 or Part 111
of the Complaints (Australian Federal Police) Act 1981.
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34P Providing reportsto the Minister

The Director-General must give the Minister, for each warrant
issued under section 34D, awritten report on the extent to which
the action taken under the warrant has assisted the Organisation in
carrying out its functions.

34Q Providinginformation to the I nspector-General

The Director-General must, as soon as practicable, give the
following to the Inspector-General of Intelligence and Security:
(aa) acopy of any draft request given to the Minister under
subsection 34C(2) in seeking the Minister's consent to
request the issue of awarrant under section 34D;
(a) acopy of any warrant issued under section 34D;
(b) acopy of any video recording made under section 34K;
(c) astatement containing details of any seizure, taking into
custody, or detention under this Division;
(d) astatement describing any action the Director-General has
taken as aresult of being informed of the Inspector-Genera’s
concern under section 34HA.

34QA Reporting by Inspector-General on multiple warrants

(1) This section imposes regquirements on the Inspector-General of
Intelligence and Security if:
(a) apersonisdetained under this Division in connection with a
warrant issued under section 34D; and
(b) one or more other warrants (the later warrants) meeting the
requirement in paragraph 34D(2)(b) are issued later under
that section in relation to the person.

(2) The Inspector-General must inspect a copy of the draft request
given to the Minister under subsection 34C(2) for each of the
warrants, to determine whether the draft request for each of the
later warrants included information described in paragraph
34C(3D)(b).
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Note: Paragraph 34C(3D)(b) describes information additional to or
materially different from that known to the Director-General at the
time the Director-General sought the Minister’s consent to request the
issue of the last warrant that:

@ was issued under section 34D before the seeking of the
Minister’s consent to the request proposed in the draft request;
and

(b) was awarrant in connection with which the person was detained

under this Division.

(3) The Inspector-Genera must report on the outcome of the
inspection in his or her annual report for the year in which he or
she carries out the examination. For this purpose, annual report
means a report under section 35 of the Inspector-General of
Intelligence and Security Act 1986.

34R Discontinuing action before warrants expire

If, before awarrant issued under section 34D ceases to bein force,
the Director-General is satisfied that the grounds on which the
warrant was issued have ceased to exist, the Director-General
must:
(& inform the Minister, and the issuing authority who issued the
warrant, accordingly; and
(b) take such steps as are necessary to ensure that action under
the warrant is discontinued.

34S Certain recordsobtained under warrant to be destroyed

The Director-General must cause arecord or copy to be destroyed
if:
(a) therecord or copy was made because of awarrant issued
under section 34D; and

(b) therecord or copy isin the possession or custody, or under
the control, of the Organisation; and

(c) the Director-General is satisfied that the record or copy is not
required for the purposes of the performance of functions or
exercise of powers under this Act.
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34SA Statusof issuing authoritiesand prescribed authorities

(1) Anissuing authority or prescribed authority has, in the
performance of his or her duties under this Division, the same
protection and immunity as a Justice of the High Court.

(2) If apersonwhoisamember of acourt created by the Parliament
has under this Division afunction, power or duty that is neither
judicial nor incidental to ajudicia function or power, the person
has the function, power or duty in a personal capacity and not asa
court or amember of a court.

34T Certain functionsand powers not affected

(1) ThisDivision does not affect afunction or power of the
Inspector-General of Intelligence and Security under the
Inspector-General of Intelligence and Security Act 1986.

(2) ThisDivision does not affect afunction or power of the
Ombudsman under the Complaints (Australian Federal Police) Act
1981.

34TA Limit on contact of lawyer of choice

(1) The person (the subject) specified in awarrant issued under
section 34D that meets the requirement in paragraph 34D(2)(b)
may be prevented from contacting a particular lawyer of the
subject’ s choice if the prescribed authority before whom the
subject appears for questioning under the warrant so directs.

(2) The prescribed authority may so direct only if the authority is
satisfied, on the basis of circumstances relating to that lawyer, that,
if the subject is permitted to contact the lawyer:

() apersoninvolved in aterrorism offence may be alerted that
the offence is being investigated; or

(b) arecord or thing that the person may be requested in
accordance with the warrant to produce may be destroyed,
damaged or altered.

(3) Thissection has effect despite paragraph 34F(9)(a).
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(4) To avoid doubt, subsection (1) does not prevent the subject from

choosing another lawyer to contact, but the subject may be
prevented from contacting that other lawyer under another
application of that subsection.

34TB Questioning person in absence of lawyer of person’s choice

(1) To avoid doubt, a person before a prescribed authority for

guestioning under a warrant issued under section 34D may be

guestioned under the warrant in the absence of alawyer of the

person’ s choice.

Note: Asthe warrant authorises questioning of the person only while the
person is before a prescribed authority, the prescribed authority can

control whether questioning occurs by controlling whether the person
is present before the prescribed authority.

(2) This section does not permit questioning of the person by a person

exercising authority under the warrant at atime when a person

exercising authority under the warrant is required by another

section of this Division not to question the person.

Example:  This section does not permit the person to be questioned when a
person exercising authority under the warrant is required by

section 34H or section 34HAA to defer questioning because an
interpreter is not present.

34U Involvement of lawyers

(1)

)

(2A)

This section applies if the person (the subject) specified in a
warrant issued under section 34D contacts another person as alegal
adviser as permitted by the warrant or a direction under paragraph
34F(1)(d).

Contact to be able to be monitored

The contact must be made in away that can be monitored by a
person exercising authority under the warrant.

Legal adviser to be given copy of the warrant

A person exercising authority under the warrant must give the legal
adviser a copy of the warrant. This subsection does not:

80
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©)

(4)

)

(6)

(7)

(a) require more than one person to give the legal adviser a copy
of the warrant; or

(b) entitlethe legal adviser to be given a copy of, or see, a
document other than the warrant.

Breaksin questioning to give legal advice

The prescribed authority before whom the subject is being

guestioned must provide a reasonable opportunity for the legal

adviser to advise the subject during breaks in the questioning.

Note: The prescribed authority may set the breaks between periods of
questioning by giving appropriate directions under paragraph
34F(1)(e) for the person’ s further appearance before the prescribed
authority for questioning.

The legal adviser may not intervene in questioning of the subject or
address the prescribed authority before whom the subject is being
guestioned, except to request clarification of an ambiguous
guestion.

Removal of legal adviser for disrupting questioning

If the prescribed authority considers the legal adviser’s conduct is
unduly disrupting the questioning, the authority may direct a
person exercising authority under the warrant to remove the legal
adviser from the place where the questioning is occurring.

If the prescribed authority directs the removal of the legal adviser,
the prescribed authority must aso direct under paragraph 34F(1)(d)
that the subject may contact someone else as alegal adviser.
Subsection 34F(2) does not prevent the prescribed authority from
giving the direction under paragraph 34F(1)(d) in accordance with
this subsection.

Communications by legal adviser

The legal adviser commits an offence if:
() whilethe subject is being detained under this Division in
connection with the warrant, the adviser communicatesto a
third person information relating to the questioning or
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detention of the subject under this Division in connection
with the warrant; and

(b) the communication is not authorised:
(i) by aprescribed authority under subsection (8); or
(ii) by aprovision of the regulations (if any) made for the
purposes of subsection (10); and
(c) thethird personis not:
(i) aprescribed authority; or
(if) aperson exercising authority under the warrant; or
(iii) the Inspector-General of Intelligence and Security; or
(iv) the Ombudsman.

Penalty: Imprisonment for 5 years.

(8) The prescribed authority may authorise the legal adviser to
communicate to another person specified by the authority specified
information relating to the questioning or detention of the subject
in connection with the warrant. An authorisation must not be
inconsistent with the regulations (if any) made for the purposes of
subsection (10).

(9) The prescribed authority must not refuse to authorise the legal
adviser to communicate to a member or Registrar (however
described) of afederal court, for the purposes of seeking a remedy
relating to the warrant or the trestment of the subject in connection
with the warrant, information relating to the questioning or
detention of the subject in connection with the warrant.

(10) The regulations may make provision in relation to communications
by legal advisers of persons specified in warrants issued under
section 34D of information relating to their questioning or
detention under this Division in connection with the warrants.

(11) Theregulations must not prevent alegal adviser from
communicating to amember or Registrar (however described) of a
federa court, for the purposes of seeking aremedy relating to the
warrant or the treatment of a person in connection with the warrant,
information relating to the questioning or detention of the personin
connection with the warrant.
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If legal adviser also represents young person

(12) If section 34V also appliesto the legal adviser in another capacity
in relation to the subject, this section does not apply to conduct of
the legal adviser in that other capacity.

34V Conduct of parentsetc.

(1) Thissection appliesin relation to a person (the representative)
who:
(@) iseither:
(i) the parent or guardian of a person (the subject) specified
in awarrant issued under section 34D; or
(ii) another person who meets the requirementsin
subsection 34NA(7) in relation to the subject; and
(b) either:
(i) isor has been contacted by the subject as permitted by
the warrant or a direction under paragraph 34F(1)(d); or
(ii) isor has been present when the subject was before a
prescribed authority for questioning under the warrant.

(2) If aprescribed authority considers the representative’ s conduct is
unduly disrupting questioning of the subject, the authority may
direct a person exercising authority under the warrant to remove
the representative from the place where the questioning is
occurring.

(3) If the prescribed authority directs the removal of the representative,
the prescribed authority must also:
(a) inform the subject that the subject:

(i) may request that one of the subject’s parents or
guardians or one other person who meets the
requirements in subsection 34NA(7), other than the
representative, be present during the questioning; and

(ii) may contact a person covered by subparagraph (i) to
request the person to be present during the questioning;
and

(b) if the subject requests that one of the subject’s parents or
guardians, other than the representative, be present during the
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(©)

(d)

guestioning—direct everyone proposing to question the
subject under the warrant not to do so in the absence of the
parent or guardian; and

if the subject does not request that one of the subject’s
parents or guardians, other than the representative, be present
during the questioning—direct everyone proposing to
guestion the subject under the warrant not to do soin the
absence of anather person (other than the prescribed
authority) who meets the requirements in subsection
34NA(7); and

direct under paragraph 34F(1)(d) that the subject may contact
aperson covered by subparagraph (a)(i) of this subsection to
request the person to be present during the questioning.

Subsection 34F(2) does not prevent the prescribed authority from
giving the direction under paragraph 34F(1)(d) in accordance with
this subsection.

(4) The prescribed authority may permit the representative to
communicate to another person specified by the authority specified
information relating to the questioning or detention of the subject
in connection with the warrant.

(5) The representative commits an offenceif:

(@

(b)
(©

while the subject is being detained under this Division in
connection with the warrant, the representative
communicates to a third person information relating to the
guestioning or detention of the subject under this Divisionin
connection with the warrant; and

a prescribed authority has not given permission for the
communication; and

the third person is not:
(i) aparent, guardian or sibling of the subject; or
(ii) aprescribed authority; or
(iii) aperson exercising authority under the warrant; or
(iv) the Inspector-General of Intelligence and Security; or
(v) the Ombudsman.

Penalty: Imprisonment for 5 years.
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(6) A person commits an offenceif:

(a) therepresentative, or a parent, guardian or sibling of the
subject, communicated to the person information relating to
the questioning or detention of the subject under this
Division in connection with the warrant; and

(b) the person isaparent, guardian or sibling of the subject; and

(c) whilethe subject is being detained under this Division in
connection with the warrant, the person communicates the
information to another person; and

(d) the other person isnot:
(i) aparent, guardian or sibling of the subject; or
(ii) the representative; or
(iii) aprescribed authority; or
(iv) aperson exercising authority under the warrant; or
(v) the Inspector-General of Intelligence and Security; or
(vi) the Ombudsman.

Penalty: Imprisonment for 5 years.

34VA Lawyers accesstoinformation for proceedingsrelating to
warrant

The regulations may prohibit or regulate access to information,
access to which is otherwise controlled or limited on security
grounds, by lawyers acting for a person in connection with
proceedings for aremedy relating to:
() awarrant issued under section 34D in relation to the person;
or
(b) the treatment of the person in connection with such a
warrant.

34W Rulesof Court about proceedings connected with warrants

Rules of Court of the High Court or the Federal Court of Austraia

may make special provision in relation to proceedings for a remedy
relating to awarrant issued under section 34D or the treatment of a
person in connection with such awarrant.
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34WA Law relatingtolegal professional privilege not affected

To avoid doubt, this Division does not affect the law relating to
legal professional privilege.

34X Jurisdiction of Stateand Territory courts excluded

(1) A court of a State or Territory does not have jurisdiction in
proceedings for aremedy if:

(a) theremedy relatesto awarrant issued under section 34D or
the treatment of a person in connection with such awarrant;
and

(b) the proceedings are commenced while the warrant isin force.

(2) This section has effect despite any other law of the Commonwealth
(whether passed or made before or after the commencement of this
section).

34Y Cessation of effect of Division

This Division ceases to have effect 3 years after it commences.
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Divison 1—Preliminary

35 Interpretation

In this Part, unless the contrary intention appears:

adverse security assessment means a security assessment in
respect of a person that contains:
(a) any opinion or advice, or any qualification of any opinion or
advice, or any information, that is or could be prejudicial to
the interests of the person; and

(b) arecommendation that prescribed administrative action be
taken or not be taken in respect of the person, being a
recommendation the implementation of which would be
prejudicid to the interests of the person.

applicant means a person who has applied to the Tribunal for a
review of asecurity assessment.

authority of a State includes a State Minister, Department or
Police Force.

Commonwealth agency means a Minister or an authority of the
Commonwealth.

Commonwealth contractor means a person performing work or
rendering services, otherwise than as an employee, for the purposes
of the Commonwealth or an authority of the Commonwealth,
including a person performing such work or rendering such
services as a sub-contractor or as an adviser or consultant.

prescribed administrative action means:

(a) action that relates to or affects access by a person to any
information or place access to which is controlled or limited
on security grounds, including action affecting the occupancy
of any office or position under the Commonwealth or an
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authority of the Commonwealth or under a State or an
authority of a State, or in the service of a Commonwealth
contractor, the occupant of which has or may have any such
access,

(b) the exercise of any power, or the performance of any
function, in relation to a person under the Migration Act 1958
or the regulations under that Act; or

(c) the exercise of any power, or the performance of any
function, in relation to a person under the Australian
Citizenship Act 1948, the Passports Act 1938 or the
regulations under either of those Acts.

gualified security assessment means a security assessment in
respect of a person that:
(a) contains any opinion or advice, or any qualification of any
opinion or advice, or any information, that is or could be
prejudicid to the interests of the person; and

(b) does not contain a recommendation of the kind referred toin
paragraph (b) of the definition of adverse security
assessment;

whether or not the matters contained in the assessment would, by
themselves, justify prescribed administrative action being taken or
not being taken in respect of the person to the prejudice of the
interests of the person.

Security assessment or assessment means a statement in writing
furnished by the Organisation to a Commonwealth agency
expressing any recommendation, opinion or advice on, or
otherwise referring to, the question whether it would be consistent
with the requirements of security for prescribed administrative
action to be taken in respect of a person or the question whether the
requirements of security make it necessary or desirable for
prescribed administrative action to be taken in respect of a person,
and includes any qualification or comment expressed in connection
with any such recommendation, opinion or advice, being a
gualification or comment that relates or that could relate to that
guestion.

Tribunal means the Administrative Appeals Tribunal.
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36 Part not to apply to certain assessments

(1) ThisPart (other than subsections 37(1), (3) and (4)) does not apply
toorinrelation to:

(@

(b)

a security assessment in relation to the employment, by

engagement outside Australia for duties outside Australia, of

aperson who is not an Australian citizen or is not normally

resident in Australia; or

a security assessment in relation to action of akind referred

toin paragraph (b) of the definition of prescribed

administrative action in section 35 (other than an assessment

made for the purposes of subsection 202(1) of the Migration

Act 1958) in respect of aperson who is not:

(i) an Australian citizen;
(ii) apersonwho is, within the meaning of the Migration

Act 1958, the holder of avalid permanent visa; or

(iii) aperson who holds a special category visaor istaken
by subsection 33(2) of the Migration Act 1958 to have
been granted a special purpose visa.
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Division 2—Furnishing of security assessments

37 Security assessments

)

)

©)

(4)

)

The functions of the Organisation referred to in paragraph 17(1)(c)
include the furnishing to Commonwealth agencies of security
assessments relevant to their functions and responsibilities.

An adverse or qualified security assessment shall be accompanied
by a statement of the grounds for the assessment, and that
statement:

(a) shall contain all information that has been relied on by the
Organisation in making the assessment, other than
information the inclusion of which would, in the opinion of
the Director-General, be contrary to the requirements of
security; and

(b) shall, for the purposes of this Part, be deemed to be part of
the assessment.

The regulations may prescribe matters that are to be taken into
account, the manner in which those matters are to be taken into
account, and matters that are not to be taken into account, in the
making of assessments, or of assessments of a particular class, and
any such regulations are binding on the Organisation and on the
Tribunal.

Subject to any regulations made in accordance with subsection (3),
the Director-General shall, in consultation with the Minister,
determine matters of akind referred to in subsection (3), but
nothing in this subsection affects the powers of the Tribunal.

No proceedings, other than an application to the Tribunal under
section 54, shall be brought in any court or tribunal in respect of
the making of an assessment or anything done in respect of an
assessment in accordance with this Act.
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38 Person to be notified of assessment

(1)

)

©)

(4)

©)

Subject to this section, where, after the commencement of this Act,
an adverse or qualified security assessment in respect of a person is
furnished by the Organisation to a Commonwealth agency or a
State or an authority of a State, the Commonwealth agency, the
State or the authority of the State shall, within 14 days after the day
on which the assessment is so furnished, give to that person a
notice in writing, to which a copy of the assessment is attached,
informing him or her of the making of the assessment and
containing information, in the prescribed form, concerning his or
her right to apply to the Tribunal under this Part.

The Attorney-General may, by writing signed by the
Attorney-General delivered to the Director-General, certify that the
Attorney-General is satisfied that:

(a) thewithholding of notice to a person of the making of a
security assessment in respect of the person is essentia to the
security of the nation; or

(b) the disclosure to a person of the statement of grounds
contained in a security assessment in respect of the person, or
of aparticular part of that statement, would be prejudicial to
the interests of security.

Where the Attorney-General issues a certificate under

subsection (2), he or she shall cause acopy of the certificate to be
delivered to the Commonwealth agency to which the assessment
was furnished.

Subsection (1) does not require a notice to be given inrelation to a
security assessment to which a certificate in accordance with

paragraph (2)(a) applies.

In the case of a security assessment in relation to which a
certificate certifying in accordance with paragraph (2)(b) has been
given, the copy of the assessment to be attached to a notice under
subsection (1) shall not contain any matter to which the certificate

applies.
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(6)

A notice under subsection (1) may be given to a person by
delivering it to him or her personally or by sending it to the person
by registered post at his or her address last known to the
Commonwealth agency.

39 Effect of preliminary advice by Organisation

(1)

)

Subject to subsection (2), a Commonwealth agency shall not take,
refuse to take or refrain from taking prescribed administrative
action on the basis of any communication in relation to a person
made by the Organisation not amounting to a security assessment
or on the basis of an adverse or qualified security assessment made
by the Organisation before the commencement of this Act.

Subsection (1) does not prevent a Commonwealth agency from
taking action of atemporary nature to prevent access by a person to
any information or place accessto which is controlled or limited on
security grounds where, on the basis of a preliminary
communication by the Organisation, the Commonwealth agency is
satisfied that the requirements of security make it necessary to take
that action as a matter of urgency pending the furnishing of an
assessment by the Organisation.

40 Assessmentsfor State purposes

(1)

If any prescribed administrative action in respect of a person by a
State or an authority of a State would affect security in connection
with matters within the functions and responsibilities of a
Commonwealth agency, it is within the functions of the
Organisation:

(a) inany case—to furnish a security assessment in respect of
that person to the Commonwealth agency, for the purpose of
its transmission to the State or the authority of the State for
use in considering that prescribed administrative action; or

(b) if the prescribed administrative action would affect security
in connection with an event designated in writing by the
Minister as aspecia event—to furnish a security assessment
in respect of that person to the State or the authority of a
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State for use in considering that prescribed administrative
action.

(2) The Organisation shall not:

(a) subject to paragraph (1)(b), communicate directly to a State
or an authority of a State, whether in the form of an
assessment or otherwise, any information, recommendation,
opinion or advice concerning a person which the
Organisation knows isintended or likely to be used by the
State or an authority of the State in considering prescribed
administrative action in relation to that person; or

(b) furnish to a Commonwealth agency otherwise than in the
form of an assessment any information, recommendation,
opinion or advice concerning a person if the Organisation
knows that the Commonweal th agency intends to
communicate it to a State or an authority of a State for usein
considering prescribed administrative action in relation to
that person.

(3) For the purposes of paragraph 40(1)(b), the Minister must notify
the Director-General in writing of an event designated as a specia
event.
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Section 54

Divison 4—Review of security assessments

54 Applicationsto Tribunal

(1) An application may be made to the Tribunal for areview of an
adverse or qualified security assessment.

(2) At any time after the completion of areview by the Tribunal of a
security assessment (other than areview of a security assessment
made for the purposes of subsection 202(1) of the Migration Act
1958), an application may be made for areview of the findings of
the Tribunal on the ground that the applicant has fresh evidence of
material significance that was not available at the time of the
previous review.

61 Effect of findings

(1) Where an assessment has been reviewed by the Tribunal, every
Commonwealth agency concerned with prescribed administrative
action to which the assessment is relevant, and any tribunal, person
or authority having power to hear appeals from, or to review, a
decision with respect to any prescribed administrative action to
which the assessment is relevant, shall treat the findings of the
Tribunal, to the extent that they do not confirm the assessment, as
superseding that assessment.

64 Restriction on further assessments after review

Where the Tribunal has made findings upon areview of an
assessment, the Organisation shall not make a further assessment in
respect of the person concerned that is not in accordance with those
findings except on the basis of matters occurring after the review

or of which evidence was not available at the time of the review.
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65 Reference of certain mattersto Tribunal by Minister

(1)

(1A)

)

3)

Where;

(a) before the commencement of this Act, the Organisation
furnished, or is alleged to have furnished, to a
Commonwealth agency a security assessment, or a
communication of a sSimilar nature, concerning a person; or

(b) after the commencement of this Act, the Organisation has
furnished, or is alleged to have furnished, to a
Commonwealth agency a security assessment, or a
communication of asimilar nature, concerning a person,
other than a security assessment of which a copy has been
delivered to that person in accordance with this Part;

the Minister may, if satisfied that it is desirable to do so by reason
of special circumstances, require the Tribunal to inquire and report
to the Minister upon any guestion concerning that action or alleged
action of the Organisation, and may require the Tribunal to review
any such assessment or communication and any information or
matter on which any such assessment or communication was
based, and the Tribunal shall comply with the requirement and
report its findings to the Minister.

For the purposes of determining whether it is desirable to make a
requirement of the Tribunal under subsection (1) inrelation to a
matter, the Minister may request the Inspector-General of
Intelligence and Security to inquire into the matter or into a
specified aspect of the matter and to report to the Minister the
results of the inquiry, and the Inspector-Genera shall comply with
any such request.

The constitution and procedure of the Tribunal under this section
shall be as determined by the President.

Sections 43 and 43AAA of the Administrative Appeals Tribunal
Act 1975 and section 61 of this Act do not apply inrelation to a
review under this section but, when the Tribunal has made findings
under this section, the Minister shall, subject to the requirements of
security, take or cause to be taken such action in relation to those
findings, by way of communication or publication of the findings
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or ateration of records, as the Minister considers appropriate in the
interests of justice.

81 Secrecy

(1) A personwhois or has been amember or an officer of the Tribunal
shall not, either directly or indirectly, except for the purposes of
this Act:

(d) make arecord of, or divulge or communicate to any person,
any information acquired by him or her by reason of his or
her office or employment under or for the purposes of this
Act; or

(b) produce to any person adocument furnished for the purposes
of thisAct.

Penalty: Imprisonment for 2 years.

(2) A personwho is or has been amember or an officer of the Tribunal
shall not be required to producein acourt any document of which
the person has custody, or to which the person has access, by virtue
of his or her office or employment under or for the purposes of this
Act, or to divulge or to communicate to a court any information
obtained by him or her by reason of such an office or employment,
except when it is hecessary to do so for the purposes of this Act.

(3) Inthissection:

court includes any tribunal, authority or person having power to
require the production of documents or the answering of questions.

produce includes permit access to, and production has a
corresponding meaning;

and areferencein this section to information or a document shall
be read as a reference to information or a document supplied to the
Tribunal for the purposes of this Part or otherwise related to
proceedings under this Part.
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Section 84

Part V—Saff of Organisation

84 Employment of officersand employees

(1) Subject to this Act, the Director-General may, on behalf of the
Commonwealth:

(@) employ, under agreements in writing, such officers of the
Organisation as the Director-General thinks necessary for the
purposes of this Act; and

(b) employ such temporary employees and casual employees of
the Organisation as the Director-General thinks necessary for
those purposes.

(2) The Director-General shall not employ a person as an officer
except:
(a) inan office the designation and salary or salary range of
which have been determined, or are deemed to have been
determined, under subsection 85(1); and

(b) upon the terms and conditions of employment that are in
force under section 86 in relation to the employment of
persons as officers at the date on which that person is so
employed.

(3) An agreement under this section may be varied from time to time
by further agreement.

85 Designation of offices etc.

(1) Thedesignations of officesin the Organisation, other than the
office of Director-General, and the salaries or salary ranges
applicable to those offices, shall be such as are determined from
time to time by the Director-General.

(2) Thedesignations of officesin the Organisation immediately before
the date of commencement of this Act, and the salaries or salary
ranges applicabl e to those offices immediately before that date,
shall be deemed to have been determined under subsection (1).
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86 Conditions of employment

Officers and employees of the Organisation are not subject to the
Public Service Act 1999 but, subject to this Act, the terms and
conditions upon which the Director-General shall employ persons
as officers, and the terms and conditions of employment applicable
to temporary and casual employees, shall be such asare
determined from time to time by the Director-General.

87 Special provisionsrelating to existing employees

(1) A person who, immediately before the date of commencement of
this Act, was employed in the Organisation under an agreement in
writing with the Commonwealth shall, unless and until he or she
agrees to accept other terms and conditions, continue to be
employed upon the terms and conditions specified in that
agreement.

(2) A person, not being a person to whom subsection (1) applies, who
was, immediately before the date of commencement of this Act,
employed in the Organisation shall, until other terms and
conditions applicable to him or her are determined under
section 86, continue to be employed upon the terms and conditions
applicable to him or her immediately before that date.

89 Termination of employment of officers

The employment of an officer of the Organisation shall not be
terminated except in accordance with aterm or condition of his or
her employment.

90 Regulationsrelating to staff

(1) Theregulations may make provision for the employment of
officers otherwise than under agreementsin writing and may, in
respect of officers so employed, make provision from time to time
for their terms and conditions of employment (including salaries).

(2) Theregulations may make provision for the terms and conditions
of employment applicable to temporary and casual employees.

98 Australian Security Intelligence Organisation Act 1979



Staff of Organisation Part V

Section 91

(2A) Theregulations may make provision for the establishment of a
body, or for a person, to review actions of the Organisation
affecting persons who are or have been officers or temporary or
casual employees, and for the immunity from civil proceedings of
any such body or person in relation to their review of such actions.

(3) Regulations made in accordance with this section have effect
notwithstanding sections 84, 85 and 86.

(4) Regulations made in accordance with this section shall not apply to
the employment of an officer employed under an agreement made
before the commencement of the first regulations so made in
relation to officers except to the extent agreed in writing between
the officer and the Director-General.

91 Application of CrimesAct

The Director-General and officers and employees of the
Organisation shall be deemed to be Commonwealth officers for the
purposes of the Crimes Act 1914.

92 Publication of identity of officer of Organisation

(1) A person (other than a member of the Committee on ASIO, ASIS
and DSD) shall nat, except with the consent in writing of the
Minister or of the Director-General, publish or cause to be
published in a newspaper or other publication, or by radio
broadcast or television, or otherwise make public, any matter
stating, or from which it could reasonably be inferred, that a person
having a particular name or otherwise identified, or a person
residing at a particular address, is an officer (not including the
Director-General), employee or agent of the Organisation or isin
any way connected with such an officer, employee or agent or,
subject to subsection (1B), is aformer officer (not including a
former Director-General), employee or agent of the Organisation
or isin any way connected with such aformer officer, employee or
agent.

Penalty: Imprisonment for one year.
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(1A)

(1B)

)

©)

A member of the Committee referred to in subsection (1) shall not,
except with the consent in writing of the Minister or of the
Director-General, make public or authorise the publication of, any
information acquired by the person by reason of being such a
member, being information from which it could reasonably be
inferred that a person having a particular name or otherwise
identified, or a person residing at a particular address, is an officer
(not including the Director-General), employee or agent or isin
any way connected with such an officer, employee or agent or,
subject to subsection (1B), isaformer officer (not including a
former Director-General), employee or agent of the Organisation
or isin any way connected with such aformer officer, employee or

agent.

Penalty: Imprisonment for one year.

Subsections (1) and (1A) do not apply in relation to action taken in
respect of aformer officer, employee or agent of the Organisation:
(8) who has consented in writing to the taking of that action; or

(b) who has caused or permitted the fact that the personisa
former officer, employee or agent of the Organisation to be
made public.

Nothing in this section applies to the broadcasting, datacasting or
reporting of proceedings in the Parliament (other than proceedings
of the Committee referred to in subsection (1)).

A prosecution for an offence against this section shall be instituted
only by or with the consent of the Attorney-General.
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Section 93

Part VI—M iscellaneous

93 Offences

(5) Where, in proceedings for an offence against this Act in respect of
any conduct engaged in by abody corporate, it is necessary to
establish the state of mind of the body corporate, it is sufficient to
show that a director, servant or agent of the body corporate, being a
director, servant or agent by whom the conduct was engaged in
within the scope of his or her actua or apparent authority, had that
state of mind.

(6) Any conduct engaged in on behalf of a body corporate:

(a) by adirector, servant or agent of the body corporate within
the scope of hisor her actual or apparent authority; or

(b) by any other person at the direction or with the consent or
agreement (whether express or implied) of adirector, servant
or agent of the body corporate, where the giving of the
direction, consent or agreement is within the scope of the
actual or apparent authority of the director, servant or agent;

shall be deemed, for the purposes of this Act, to have been engaged
in by the body corporate.

(7) A referencein subsection (5) to the state of mind of a person
includes a reference to the knowledge, intention, opinion, belief or
purpose of the person and the person’ s reasons for his or her
intention, opinion, belief or purpose.

94 Annual report

(1) The Director-Genera shall, as soon as practicable after each year
ending on 30 June, furnish to the Minister areport on the activities
of the Organisation during that year.

(1A) Thereport must include a statement of:
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(a) thetotal number of requests made under section 34C to
issuing authorities during the year for the issue of warrants
under section 34D; and

(b) the total number of warrants issued during the year under
section 34D; and

(c) thetotal number of warrantsissued during the year that meet
the requirement in paragraph 34D(2)(a) (about requiring a
person to appear before a prescribed authority); and

(d) the number of hours each person appeared before a
prescribed authority for questioning under a warrant issued
during the year that meets the requirement in paragraph
34D(2)(a) and the total of al those hoursfor all those
persons; and

(e) thetotal number of warrantsissued during the year that meet
the requirement in paragraph 34D(2)(b) (about authorising a
person to be taken into custody, brought before a prescribed
authority and detained); and

(f) thefollowing numbers:

(i) the number of hours each person appeared before a
prescribed authority for questioning under a warrant
issued during the year that meets the requirement in
paragraph 34D(2)(b);

(ii) the number of hours each person spent in detention
under such awarrant;
(iii) thetotal of all those hoursfor al those persons; and

(9) the number of times each prescribed authority had persons
appear for questioning before him or her under warrants
issued during the year.

(1B) A statement included under subsection (1A) in areport must not

name, or otherwise specifically identify, any person to whom
information provided in the report relates.

Note: Subsection (4) lets the Minister delete information described in

subsection (1A) from the copy of the report laid before each House of
the Parliament under subsection (3), if the Minister considers it
necessary to avoid prejudice to security, the defence of the
Commonweadlth, the conduct of the Commonwealth’ s international
affairs or the privacy of individuas.
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(2) A copy of areport furnished under subsection (1) shall be given to
the Leader of the Opposition in the House of Representatives, but it
isthe duty of the Leader of the Opposition to treat as secret any
part of the report that is not tabled in a House of the Parliament.

(3) Subject to subsection (4), the Minister shall cause a copy of a
report furnished under subsection (1) to be laid before each House
of the Parliament within 20 sitting days of that House after the
report isreceived by the Minister.

(4) For the purposes of subsection (3), the Minister may make such
deletions from a report furnished under subsection (1) asthe
Minister, after obtaining advice from the Director-General,
considers necessary in order to avoid prejudice to security, the
defence of the Commonwealth, the conduct of the
Commonwealth’ sinternational affairs or the privacy of individuals.

(5) The Minister may not delete from a report a statement described in
subsection (1A).

95 Regulations

The Governor-Genera may make regulations, not inconsistent with
this Act, prescribing all matters required or permitted by this Act to
be prescribed, or necessary or convenient to be prescribed for
carrying out or giving effect to this Act.
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Table of Acts

Notes to the Australian Security Intelligence
Organisation Act 1979

Note 1

The Australian Security Intelligence Organisation Act 1979 as shown in this
compilation comprises Act No. 113, 1979 amended as indicated in the Tables

below.

All relevant information pertaining to application, saving or transitional
provisions prior to 10 December 1999 is not included in this compilation. For

subsequent information see Table A.

Table of Acts

Act Number Date Date of Application,
and year of Assent commencement  saving or
transitional
provisions
Australian Security 113, 1979 25 Oct 1979 1 June 1980
Intelligence Organization (see Gazette
Act 1979 1980, No. G21,
p. 2)
Australian Security 182, 1979 4 Dec 1979 1 June 1980 -
Intelligence Organization (sees. 2)
Amendment Act 1979
Statute Law (Miscellaneous 65, 1985 5 June 1985 S.3:3July 1985
Provisions) Act (No. 1) (a)
1985
Australian Security 122, 1986 2 Dec 1986 Ss. 33, 36 and
Intelligence Organization 37: (b)
Amendment Act 1986 Ss. 34 and 35:
(b)
Remainder: 1
Feb 1987 (see
Gazette 1987,
No. S13)
as amended by
Australian Security 137, 1988 26 Dec 1988 26 Dec 1988 -
Intelligence Organization
Amendment Act 1988
Law and Justice 115, 1990 21 Dec 1990 (see 115, 1990 -

Legislation Amendment
Act 1990

below)
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Act

Number
and year

Date
of Assent

Date of
commencement

Application,
saving or
transitional
provisions

Telecommunications
(Interception) Amendment
Act 1987

as amended by

Crimes Legislation
Amendment Act 1987
Statute Law (Miscellaneous
Provisions) Act 1987

Telecommunications
Amendment Act 1988

Postal Services Amendment
Act 1988

as amended by

Telecommunications
and Postal Services
(Transitional Provisions
and Consequential
Amendments) Act 1989
Australian Security

Intelligence Organization
Amendment Act 1988

89, 1987

120, 1987

141, 1987

121, 1988

126, 1988

63, 1989

137, 1988

5 June 1987

16 Dec 1987

18 Dec 1987

14 Dec 1988

14 Dec 1988

19 June 1989

26 Dec 1988

Ss.1land 2:
Royal Assent
Ss. 5(1)(a), (2),
6 and 8: 16 Dec
1987 (see s.
2(1A))
Remainder: 1
Sept 1988 (see
Gazette 1988,
No. S256)

Ss. 53 and 54:
Royal Assent (c)

S. 3: Royal
Assent (d)

Ss. 5, 6, 10, 12,
13, 23(2) and
26(1): 1 Jan
1989 (see
Gazette 1988,
No. S402)

Ss. 14, 23(3)
and 26(2):

30 June 1989
(see Gazette
1989, No. S216)
Remainder:
Royal Assent

Ss. 4,5,9-11,
21(2) and 22(1):
1 Jan 1989 (see
Gazette 1988,
No. S402)

Ss. 12, 21(3)
and 22(2):

30 June 1989
(see Gazette
1989, No. S216)
Remainder:
Royal Assent

(see 63, 1989
below)

26 Dec 1988

S. 5(1)
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Act Number Date Date of Application,
and year of Assent commencement  saving or
transitional
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Telecommunications and 63, 1989 19 June 1989 Ss. land 2: S. 2(4)
Postal Services Royal Assent
(Transitional Provisions Part 5 (ss. 17,
and Consequential 18): 30 June
Amendments) Act 1989 1989 (see s.

2(3))
Remainder:
1 July 1989 (see
Gazette 1989,
No. S230)
as amended by
Transport and 11, 1991 21 Jan 1991 S. 45: (e) -
Communications
Legislation Amendment
Act 1991

Courts and Tribunal 157, 1989 5 Dec 1989 Parts 1 and 6 S. 2(3)
Administration (ss. 1, 2,17, 18):
Amendment Act 1989 Royal Assent

Remainder: 1
Jan 1990 (see
Gazette 1989,
No. S398)

Migration Legislation 159, 1989 18 Dec 1989 S. 4: 19 Dec —
Amendment 1989 (see s.
(Consequential 2(2))

Amendments) Act 1989 Remainder: 19
Dec 1989 (see
s. 2(1))

Law and Justice Legislation 11, 1990 17 Jan 1990 Part3(ss.6,7):
Amendment Act 1989 Royal Assent (f)

Defence Legislation 75, 1990 22 Oct 1990 S. 5: Royal —
Amendment Act 1990 Assent (g)

Law and Justice Legislation 115, 1990 21 Dec 1990 Ss. 1, 2 and -
Amendment Act 1990 40-49: Royal

Assent
Ss.3,5,6,8,9,
16, 17, 20-23,
28, 30, 32, 33,
38 and 39: 4

Feb 1991 (see
Gazette 1991,
No. GN3)
Remainder:
21 June 1991
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transitional
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Industrial Relations 122, 1991 27 June 1991 Ss. 4(1), 10(b) S. 31(2)
Legislation Amendment and 15-20: 1
Act 1991 Dec 1988

Ss. 28(b)—(e), 30
and 31: 10 Dec
1991 (see
Gazette 1991,
No. S332)
Remainder:
Royal Assent

Law and Justice Legislation 136, 1991 12 Sept 1991 Ss. 4-9: 10 Oct -
Amendment Act 1991 1991 (h)

Crimes (Aviation) Act 1991 139, 1991 27 Sept 1991 16 Mar 1992 —

(see Gazette
1992, No. S65)
as amended by
Crimes and Other 182, 1994 19 Dec 1994 S. 31: 16 Mar -
Legislation Amendment 1992 (i)
Act 1994

Transport and 64, 1994 30 May 1994 30 May 1994 S. 2(2)—(4)
Communications
Legislation Amendment
Act 1994

Crimes and Other 182, 1994 19 Dec 1994 Ss. 3-7: Royal Ss. 4 and
Legislation Amendment Assent (j) 6(2)

Act 1994

Law and Justice Legislation 175, 1995 16 Dec 1995 16 Dec 1995 Sch. 1
Amendment Act (No. 1) (item 60)
1995

Statute Law Revision Act 43, 1996 25 Oct 1996 Schedule 4 -

1996 (item 40): Royal
Assent (k)

Public Employment 146, 1999 11 Nov 1999 Schedule 1 —
(Consequential and (items 252-258):
Transitional) Amendment 5 Dec 1999 (see
Act 1999 Gazette 1999,

No. S584) (I)

Australian Security 161, 1999 10 Dec 1999 Schedules 1and Sch. 1
Intelligence Organisation 2: Royal Assent  (items 44,
Legislation Amendment (m) 45)

Act 1999 Schedule 3 Sch. 2
(item 21): (m) (item 14)
[see Table
Al

Telecommunications 63, 2000 22 June 2000 Schedule 3 —
(Interception) Legislation (item 1): Royal
Amendment Act 2000 Assent (n)

108 Australian Security Intelligence Organisation Act 1979



Notes to the Australian Security Intelligence Organisation Act 1979

Table of Acts

Act Number Date Date of Application,
and year of Assent commencement  saving or
transitional
provisions

Broadcasting Services 108, 2000 3 Aug 2000 Schedule 3 —
Amendment (Digital (item 1): 1 Jan
Television and 2001 (see
Datacasting) Act 2000 Gazette 2000,

No. GN50) (o)

Criminal Code Amendment 137, 2000 24 Nov 2000 Ss. 1-3 and Sch. 2
(Theft, Fraud, Bribery and Schedule 1 (items 418,
Related Offences) Act (tems 1,4,6,7, 419)[see
2000 9-11, 32): Royal Table A]

Assent
Remainder:
24 May 2001

Privacy Amendment (Private 155, 2000 21 Dec 2000 Schedule 3: Sch. 3

Sector) Act 2000 Royal Assent (item 2) [see
Remainder: 21 Table A]
Dec 2001

Law and Justice Legislation 24,2001 6 Apr 2001 S. 4(1), (2) and S. 4(1), (2)
Amendment (Application Schedule 4: (p) [see Table
of Criminal Code) Act Al
2001

Intelligence Services 153, 2001 1 Oct 2001 29 Oct 2001 S.4and
(Consequential (sees. 2) Sch. 1
Provisions) Act 2001 (items 7-9)

[see Table
Al

Abolition of Compulsory Age 159, 2001 1 Oct 2001 29 Oct 2001 Sch. 1
Retirement (Statutory (item 97)
Officeholders) Act 2001 [see Table

Al

Cybercrime Act 2001 161, 2001 1 Oct 2001 21 Dec 2001 —

(see Gazette
2001, No. S529)

Australian Crime 125, 2002 10 Dec 2002 Schedule 2 —
Commission (items 2-4):

Establishment Act 2002 1 Jan 2003

Australian Security 77,2003 22 July 2003 Schedule 1: Sch. 1
Intelligence Organisation (items 1-8, (items 5, 11,
Legislation Amendment 15-29): 23 July 20, 27C)
(Terrorism) Act 2003 2003 [see Table

Schedule 1 Al
(items 10, 11):
(@)
Remainder:
Royal Assent
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@

(b)

(©

(d)

(e)

®

()

(h)

The Australian Security Intelligence Organisation Act 1979 was amended by section 3 only of
the Statute Law (Miscellaneous Provisions) Act (No. 1) 1985, subsection 2(1) of which
provides as follows:

(1) Subject to this section, this Act shall come into operation on the twenty-eighth day
after the day on which it receives the Royal Assent.

The proposed amendments to sections 85 and 86 of the Australian Security Intelligence
Organisation Act 1979 made by sections 34 and 35 of the Australian Security Intelligence
Organization Amendment Act 1986 (as amended by the Australian Security Intelligence
Organization Amendment Act 1988) were repealed before a date was fixed for their
commencement.

The proposed amendments to sections 84, 88 and 90 of the Australian Security Intelligence
Organisation Act 1979 made by sections 33, 36 and 37 of the Australian Security Intelligence
Organization Amendment Act 1986 (as amended by the Law and Justice Legislation
Amendment Act 1990) were repealed before a date was fixed for their commencement.

The Telecommunications (Interception) Amendment Act 1987 was amended by sections 53
and 54 only of the Crimes Legislation Amendment Act 1987, subsection 2(3) of which
provides as follows:

(3) Sections 53, 54, 55 and 59 shall come into operation on the day on which this Act
receives the Royal Assent.

The Australian Security Intelligence Organisation Act 1979 was amended by section 3 only of
the Statute Law (Miscellaneous Provisions) Act 1987, subsection 2(1) of which provides as
follows:

(1) Subject to this section, this Act shall come into operation on the day on which it
receives the Royal Assent.

The Telecommunications and Postal Services (Transitional Provisions and Consequential
Amendments) Act 1989 was amended by section 45 only of the Transport and
Communications Legislation Amendment Act 1991, paragraph 2(13)(e) of which provides as
follows:

(13) The amendments made in the Schedule are taken to have commenced as follows:

(e) each amendment of a provision of, or an item in a Schedule to, the
Telecommunications and Postal Services (Transitional Provisions and
Conseguential Amendments) Act 1989 is taken to have commenced
immediately after the commencement of the provision, or item, concerned.

Section 45 amended section 74 of the Telecommunications and Postal Services (Transitional
Provisions and Consequential Amendments) Act 1989 which commenced on 1 July 1989
(see Gazette 1989, No. S230).

The Australian Security Intelligence Organisation Act 1979 was amended by Part 3
(sections 6 and 7) only of the Law and Justice Legislation Amendment Act 1989, subsection
2(2) of which provides as follows:

(2) Parts 1 and 3 commence on the day on which this Act receives the Royal Assent.

The Australian Security Intelligence Organisation Act 1979 was amended by section 5 only of
the Defence Legislation Amendment Act 1990, subsection 2(1) of which provides as follows:

(1) Subiject to this section, this Act commences on the day on which it receives the
Royal Assent.

The Australian Security Intelligence Organisation Act 1979 was amended by sections 4-9
only of the Law and Justice Legislation Amendment Act 1991, subsection 2(1) of which
provides as follows:

(1) Subject to this section, this Act commences on the 28th day after the day on which
it receives the Royal Assent.
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0

(k)

o

(m)

Q)

(0)

)

(@

The Crimes (Aviation) Act 1991 was amended by section 31 only of the Crimes and Other
Legislation Amendment Act 1994, subsection 2(5) of which provides as follows:

(5) The amendment made by this Act to Schedule 5 to the Crimes (Aviation) Act 1991
is taken to have commenced on 16 March 1992 immediately after the
commencement of that Act.

The Australian Security Intelligence Organisation Act 1979 was amended by sections 3-7
only of the Crimes and Other Legislation Amendment Act 1994, subsection 2(1) of which
provides as follows:

(1) Subject to this section, this Act commences on the day on which it receives the
Royal Assent.

The Australian Security Intelligence Organisation Act 1979 was amended by Schedule 4
(item 40) only of the Statute Law Revision Act 1996, subsection 2(1) of which provides as
follows:

(1) Subject to subsections (2) and (3), this Act commences on the day on which it
receives the Royal Assent.

The Australian Security Intelligence Organisation Act 1979 was amended by Schedule 1
(items 252-258) only of the Public Employment (Consequential and Transitional) Amendment
Act 1999, subsections 2(1) and (2) of which provide as follows:

(1) Inthis Act, commencing time means the time when the Public Service Act 1999
commences.

(2) Subiject to this section, this Act commences at the commencing time.

The Australian Security Intelligence Organisation Act 1979 was amended by Schedules 1, 2
and Schedule 3 (item 21) only of the Australian Security Intelligence Organisation Legislation
Amendment Act 1999, subsections 2(1) and (2) of which provide as follows:

(1) This Act (other than Schedule 3) commences on the day on which it receives the
Royal Assent.

(2) Subject to subsections (3) to (6), Schedule 3 commences immediately after the
commencement of the other Schedules to this Act.

The Australian Security Intelligence Organisation Act 1979 was amended by Schedule 3
(item 1) only of the Telecommunications (Interception) Legislation Amendment Act 2000,
subsection 2(1) of which provides as follows:

(1) Subject to subsection (2), this Act commences on the day on which it receives the
Royal Assent.

The Australian Security Intelligence Organisation Act 1979 was amended by Schedule 3
(item 1) only of the Broadcasting Services Amendment (Digital Television and Datacasting)
Act 2000, subsection 2(2) of which provides as follows:

(2) Subject to subsection (3), the remaining provisions of this Act commence on a day
to be fixed by Proclamation.
The Australian Security Intelligence Organisation Act 1979 was amended by Schedule 4 only
of the Law and Justice Legislation Amendment (Application of Criminal Code) Act 2001,
subsection 2(1)(a) of which provides as follows:

(1) Subject to this section, this Act commences at the later of the following times:

(a) immediately after the commencement of item 15 of Schedule 1 to the
Criminal Code Amendment (Theft, Fraud, Bribery and Related Offences)
Act 2000;

Item 15 commenced on 24 May 2001.

Subsection 2(1) (item 3) of the Australian Security Intelligence Organisation Legislation
Amendment (Terrorism) Act 2003 provides as follows:

(1) Each provision of this Act specified in column 1 of the table commences, or is taken
to have commenced, on the day or at the time specified in column 2 of the table.
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Commencement information

Column 1 Column 2 Column 3
Provision(s) Commencement Date/Details
3. Schedule 1, Immediately after the commencement of item 8 of 23 July 2003
items 10 and 11 Schedule 1
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Table of Amendments

ad. = added orinserted am.=amended rep.=repealed rs. =repealed and substituted

Provision affected How affected

THtle oo am. No. 161, 1999

Part |

S L am. No. 161, 1999

S B am. No. 161, 1999

S am. No. 122, 1986; No. 159, 1989; No. 75, 1990; No. 136,

1991; No. 139, 1991 (as am. by No. 182, 1994); No. 182,
1994; Nos. 146 and 161, 1999; No. 153, 2001; No. 77,

2003

S AA ad. No. 24, 2001
S D s rs. No. 122, 1986
S BA s ad. No. 122, 1986
Part Il
Heading to Part Il............ccceeeees am. No. 161, 1999
Headingto s. 6........cceeveiiinnnnnen. am. No. 161, 1999
S Bt am. No. 161, 1999
Headingto s. 8.....ccccceeveviinnnnen. am. No. 161, 1999
S B am. No. 122, 1986; No. 161, 1999
S 8A s ad. No. 122, 1986

am. No. 137, 1988; No. 161, 1999; No. 153, 2001
S D am. No. 141, 1987; No. 159, 2001
S 10 am. No. 141, 1987; No. 43, 1996
S. Al rs. No. 122, 1991

am. No. 146, 1999
S 12 am. No. 141, 1987
S, 13 s am. No. 141, 1987; No. 122, 1991
S 1o am. No. 141, 1987; No. 161, 1999
S A5 s am. No. 141, 1987
S. 16 rep. No. 65, 1985

ad. No. 122, 1986; No. 161, 1999
Part Il
Heading to Part Ill..................... am. No. 161, 1999

Division 1

am No. 161, 1999
am. No. 122, 1986; No. 161, 1999; No. 63, 2000
ad. No. 161, 1999
ad. No. 122, 1986
am. No. 161, 1999

S 18 am. No. 182, 1979; No. 122, 1986; No. 141, 1987; No. 161,
1999; No. 125, 2002; No. 77, 2003
S 19 am. No. 122, 1986; No. 161, 1999
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Heading to s. 20........cceveeiiiuinnens am. No. 161, 1999

S 20 i am. No. 161, 1999

S 20 am. No. 141, 1987

Division 2

S22 am. No. 122, 1986; No. 161, 1999
S 23 rep. No. 77, 2003

Headingto s. 24.......cccceeviiinnees am. No. 161, 1999

S 24 i am. No. 141, 1987

rs. No. 182, 1994
am. Nos. 146 and 161, 1999; No. 77, 2003

S.25. am. No. 122, 1986; No. 141, 1987
rs. No. 161, 1999
am. No. 77, 2003

S.25AA ad. No. 77, 2003

S.25A. e ad. No. 161, 1999

Note t0 S. 25A(4)....ccvvvieiicinnenns am. No. 161, 2001

S. 26 am. No. 122, 1986; Nos. 89 and 141, 1987; No. 121,1988;
No. 64, 1994; No. 161, 1999

SS. 26A-26C .....ccoviieeie ad. No. 161, 1999

S. 27 i am. No. 122, 1986; No. 141, 1987; No. 126, 1988 (as am. by

No. 63, 1989); No. 63, 1989 (as am. by No. 11, 1991);
No. 136, 1991; No. 161, 1999

ad. No. 161, 1999

ad. No. 122, 1986
am. Nos. 121 and 126, 1988; No. 63, 1989 (as am. by No.
11, 1991); No. 136, 1991; No. 64, 1994; No. 161, 1999

S 27Bicieee e ad. No. 161, 1999
SS.29,30 i am. No. 141, 1987; No. 161, 1999
S. 3L rs. No. 122, 1986

am. No. 161, 1999
S 32, am. No. 141, 1987; No. 161, 1999
S 33 s am. No. 161, 1999

rep. No. 137, 2000
S .3 am. No. 122, 1986; No. 161, 1999
Division 3
Div. 3of Partlll.....cccceeeeevnnneen. ad. No. 77, 2003

Subdivision A

ad. No. 77, 2003
ad. No. 77, 2003
ad. No. 77, 2003

Subdivision B
Ss. 34C, 34D ..

ad. No. 77, 2003
. 77, 2003
. 77, 2003

. 77,2003
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Ss. 34HA-34HC ............oeee. ad. No. 77, 2003
Subdivision C
S. 34T i ad. No. 77, 2003
Ss.34JA,34IB ... ad. No. 77, 2003
SS. 34K=34N .....coovviiiiieieiiiinn. ad. No. 77, 2003
Ss. 34NA-34NC .......ccoeeevieeenn. ad. No. 77, 2003
SS.34P, 34Q ... ad. No. 77, 2003
S.34QA. . ad. No. 77, 2003
SS.34R,34S ... ad. No. 77, 2003
S.34SA ad. No. 77, 2003
S. 34T i ad. No. 77, 2003
Ss. 34TA,34TB ..o ad. No. 77, 2003
Ss. 34U, 34V . ad. No. 77, 2003
S.34VA ad. No. 77, 2003
S.3AW..iiii ad. No. 77, 2003
S.3AWA ad. No. 77, 2003
SS. 34X, 34Y oo, ad. No. 77, 2003
Part IV
Division 1
S, 35 am. No. 122, 1986; No. 175, 1995; No. 161, 1999; No. 77,
2003
S.36 i am. No. 122, 1986; No. 159, 1989; No. 136, 1991; No. 175

1995; No. 161, 1999

. No. 175, 1995; No. 161, 1999
. No. 141, 1987; No. 161, 1999
. No. 161, 1999

. No. 161, 1999

. No. 161, 1999; No. 77, 2003
. No. 175, 1995

. No. 175, 1995

. No. 141, 1987
. No. 175, 1995

. No. 175, 1995

. No. 141, 1987
. No. 175, 1995

. No. 175, 1995

. No. 141, 1987
. No. 175, 1995

. No. 175, 1995

. No. 122, 1986; No. 141, 1987
rs. No. 175, 1995
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S 55 rep. No. 175, 1995
S 5B am. No. 122, 1986
rep. No. 175, 1995
S BT s rep. No. 175, 1995
SS. 58,59 i am. No. 141, 1987
rep. No. 175, 1995
S B0 am. No. 65, 1985; No. 122, 1986; No. 141, 1987
rep. No. 175, 1995
S.B0A. .. ad. No. 122, 1986
rep. No. 175, 1995
S Bl am. No. 122, 1986
S B2 i rep. No. 175, 1995
S B3 am. No. 122, 1986; No. 141, 1987; No. 136, 1991
rep. No. 175, 1995
S B4 am. No. 161, 1999
S B85 am. No. 122, 1986; No. 141, 1987; No. 175, 1995; No. 161,
1999
Div.5of Part IV........ccceeeeeennnnn. rep. No. 175, 1995
SS. 66—68 ... rep. No. 175, 1995
SS. 69, 70 .eeiiiiiieiieeeee e am. No. 141, 1987
rep. No. 175, 1995
STl rep. No. 175, 1995
Heading to Div. 6 of Part IV....... rep. No. 175, 1995
S T2 am. No. 141, 1987
rep. No. 175, 1995
S.T2A ad. No. 122, 1986
rep. No. 175, 1995
S 7S am. No. 141, 1987
rep. No. 175, 1995
SS. T4—T76 .eoeeiieeeeeieee am. No. 122, 1986; No. 141, 1987
rep. No. 175, 1995
Se T i am. No. 141, 1987
rep. No. 175, 1995
S T8 am. No. 157, 1989
rep. No. 175, 1995
SS. 79,80 i rep. No. 175, 1995
S 8l am. No. 122, 1986; No. 141, 1987; No. 161, 1999
SS.82,83 s rep. No. 175, 1995
Part V
Headingto Part V ..........cccceee. am. No. 161, 1999
S 84 am. No. 141, 1987; No. 161, 1999
S 85 am. No. 122, 1986 (as am. by No. 137, 1988); No. 137, 1988;
No. 161, 1999
S 86 am. No. 122, 1986 (as am. by No. 137, 1988); No. 137, 1988;
Nos. 146 and 161, 1999
S 87 s am. No. 141, 1987; No. 161, 1999
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S. 88 rep. No. 65, 1985
S 89 am. No. 141, 1987; No. 161, 1999
S.90. am. Nos. 146 and 161,1999
S.90A. ad. No. 182, 1994
rep. No. 146,1999
S 9L am. No. 161, 1999
Headingto s. 92.......c.ccceviinene am. No. 161, 1999
S 92 am. No. 122, 1986; No. 161, 1999; No. 108, 2000; No. 153
2001
Heading to Part VA................... am. No. 161, 1999
rep. No. 153, 2001
Part VA ..o, ad. No. 122, 1986
rep. No. 153, 2001
S.02A ad. No. 122, 1986

am. No. 161, 1999
rep. No. 153, 2001

Headingtos. 92B ..........ccuueeeee. am. No. 161, 1999
rep. No. 153, 2001
S. 2B ad. No. 122, 1986

am. No. 161, 1999
rep. No. 153, 2001

S.92C i ad. No. 122, 1986
am. No. 161, 1999
rep. No. 153, 2001

SS. 92D-92F.....ccoiiiiiiiiieen ad. No. 122, 1986
rep. No. 153, 2001
S.92G s ad. No. 122, 1986

am. No. 115, 1990; No. 161, 1999
rep. No. 153, 2001

S.92H s ad. No. 122, 1986
am. No. 161, 1999
rep. No. 153, 2001

Heading to s. 92J........ccoovunneen. am. No. 161, 1999
rep. No. 153, 2001
S.92] s ad. No. 122, 1986

am. No. 161, 1999
rep. No. 153, 2001

Ss. 92K, 92L .. ad. No. 122, 1986
rep. No. 153, 2001
S.92M . ad. No. 122, 1986

am. No. 161, 1999; No. 24, 2001
rep. No. 153, 2001

S.92N s ad. No. 122, 1986
am. No. 161, 1999
rep. No. 153, 2001

S.92P. s ad. No. 122, 1986
rs. No. 115, 1990
rep. No. 153, 2001
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ad. No. 122, 1986
am. No. 161, 1999
rep. No. 153, 2001

ad. No. 122, 1986
am. No. 115, 1990
rep. No. 153, 2001

ad. No. 122, 1986
am. No. 161, 1999
rep. No. 153, 2001

ad. No. 122, 1986
rep. No. 153, 2001

rs. No. 122, 1986
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am. No. 161, 1999
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Table A

Application, saving or transitional provisions

Australian Security Intelligence Organisation Legislation Amendment Act 1999

(No. 161, 1999)

Schedule 1

44 Application of amendments relating to warrants issued

after commencement of this item

The amendments relating to warrants made by this Schedule apply to
any warrant issued after the commencement of thisitem where the
regquest by the Director-General for the issue of the warrant is a'so made
after the commencement of thisitem.

45 Transitional provisions relating to Acting Director-General

(1)

)

appointed before commencement of this item

If, when thisitem commences, aperson is acting as Director-General
under an instrument of appointment made by the Governor-General
before this item commenced, the person continues to act in accordance
with that instrument in spite of amendments made by this Schedule.
However, the instrument ceases to have effect when the person ceases
to act.

In no other circumstance does an instrument of appointment made
before the commencement of this Schedule have affect after the
Schedule commences.

Schedule 2

14 Application

The amendments made by this Schedule apply to offences committed
after the commencement of the Schedule.

Australian Security Intelligence Organisation Act 1979 119



Notes to the Australian Security Intelligence Organisation Act 1979

Table A

Criminal Code Amendment (Theft, Fraud, Bribery and Related Offences) Act
2000 (No. 137, 2000)

Schedule 2

418 Transitional—pre-commencement offences

(1) Despite the amendment or repeal of a provision by this Schedule, that
provision continues to apply, after the commencement of thisitem, in
relation to:

(a) an offence committed before the commencement of this item;
or
(b) proceedings for an offence alleged to have been committed
before the commencement of thisitem; or
(c) any matter connected with, or arising out of, such
proceedings,
asif the amendment or repeal had not been made.

(2 Subitem (1) does not limit the operation of section 8 of the Acts
Interpretation Act 1901.

419 Transitional—pre-commencement notices

If:

(a) aprovisioninforceimmediately before the commencement
of thisitem required that a notice set out the effect of one or
more other provisions; and

(b) any or all of those other provisions are repeaed by this
Schedule; and

(c) thefirst-mentioned provision is amended by this Scheduleg;

the amendment of the first-mentioned provision by this Schedule does
not affect the validity of such a notice that was given before the
commencement of thisitem.
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Privacy Amendment (Private Sector) Act 2000 (No. 155, 2000)

Schedule 3

2 Saving

The repeal of section 93A of the Australian Security Intelligence
Organisation Act 1979 by this Schedule does not make the Privacy Act
1988 apply to an act or practice:

(a) that was done or engaged in before the repeal; and

(b) towhich the Privacy Act 1988 did not apply before the repeal
because of that section.

Law and Justice Legislation Amendment (Application of Criminal Code) Act
2001 (No. 24, 2001)

4 Application of amendments

(1) Subject to subsection (3), each amendment made by this Act
appliesto acts and omissions that take place after the amendment
commences.

(2) For the purposes of this section, if an act or omission is alleged to
have taken place between 2 dates, one before and one on or after
the day on which a particular amendment commences, the act or
omission is aleged to have taken place before the amendment
commences.

Intelligence Services (Consequential Provisions) Act 2001 (No. 153, 2001)

4 Regulations

The Governor-General may make regulations providing for matters
of atransitional nature (including any saving or application
provision) arising out of the enactment of the Intelligence Services
Act 2001, or the amendments made by this Act.

Australian Security Intelligence Organisation Act 1979 121



Notes to the Australian Security Intelligence Organisation Act 1979

Table A

Schedule 1

7 Definitions
In this Part, unless the contrary intention appears:
commencement day means the day on which Part 1 commences.

new committee means the Parliamentary Joint Committee on ASIO,
ASIS and DSD established under the Intelligence Services Act 2001.

old committee means the Parliamentary Joint Committee on the
Australian Security Intelligence Organisation constituted under
Part VA.

Part VA means Part VA of the Australian Security Intelligence
Organisation Act 1979, asin force immediately before the
commencement day.

transfer time means the time at which the new committeeisfirst
established.

8 Continuation of old committee

Degspite the repeal of Part VA:

(a) the old Committee continuesin existence until the transfer
time, under the name it had immediately before the
commencement day, asif the amendments made by Part 1
had not been made; and

(b) the Australian Security Intelligence Organisation Act 1979
and the Remuneration and Allowances Act 1990 continue to
operate in respect of the old committee until the transfer time
as if the amendments made by Part 1 had not been made.

9 Records etc.

At thetransfer time, any records that were in the custody, or under the
control, of the old committee immediately before the transfer time are
transferred to the new committee by force of thisitem.

122 Australian Security Intelligence Organisation Act 1979



Notes to the Australian Security Intelligence Organisation Act 1979

Table A

Aboalition of Compulsory Age Retirement (Statutory Officeholders) Act 2001
(No. 159, 2001)

Schedule 1

97 Application of amendments

The amendments made by this Schedule do not apply to an appointment
if the term of the appointment began before the commencement of this
item.

Australian Security Intelligence Organisation Legislation Amendment
(Terrorism) Act 2003 (No. 77, 2003)

Schedule 1

5 Application

The amendments of the definition of politically motivated violence in
section 4 of the Australian Security Intelligence Organisation Act 1979
made by this Schedule apply in relation to an act, matter or thing done,
existing or happening after the commencement of the amendments
(including an act under awarrant or other instrument issued under that
Act before that commencement).

11 Application

The amendment of the definition of terrorism offence in section 4 of
the Australian Security Intelligence Organisation Act 1979 made by this
Schedule appliesin relation to an act, matter or thing done, existing or
happening after the commencement of the amendment (including an act
under awarrant or other instrument issued under that Act before that
commencement).

20 Saving of authority and authorisations

D For the purposes of subsections 18(1) and (2) of the Australian Security
Intelligence Organisation Act 1979 as amended by this Schedule, the
authority conferred on an officer of the Organisation by the
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Director-General is not affected by the amendment of those subsections
by this Schedule.

2 An officer of the Organisation who was authorised for the purpose of
subsection 18(3) of the Australian Security Intelligence Organisation
Act 1979 immediately before the commencement of thisitem istaken to
be, immediately after the commencement of thisitem, a person
authorised for that purpose.

27C Application of amendments of section 94

The amendments of section 94 of the Australian Security Intelligence
Organisation Act 1979 made by this Schedule apply to each report for a
year ending after the commencement of thisitem.
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